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In accordance with Human Rights Council Resolution 5/1 of June 18, 2007, the Center for Reproductive
Rights (the “Center”) submits this letter to supplement the report of the government of Kenya, scheduled
for review by the Human Rights Council during its 21st session (Jan-Feb. 2015). The Center is a nonprofit legal advocacy organization headquartered in New York with regional offices in Nairobi,
Katmandu, Bogota and Geneva that uses the law to advance reproductive freedom as a fundamental
human right that all governments are legally obligated to respect, protect and fulfill.
Kenya is a party to multiple international human rights treaties that require state parties to ensure the
sexual and reproductive rights of women and girls.1 Under Article 2(5) (6) of the 2010 Kenyan
constitution (the Constitution), any treaty ratified by Kenya forms part of the law of Kenya.2 Despite this,
Kenyan women and girls face numerous violations of their reproductive rights, including lack access to
reproductive health information and services. This letter highlights the following issues the Center hopes
the Human Rights Council will take into account during its review of Kenya: (i) lack of access to
maternal health services, including the abuse and illegal detention of women in health care facilities; (ii)
lack of access to safe abortion and post-abortion care services; (iii) lack of access to family planning
information and services; and (iv) sexual and physical violence against women and girls.
1.

RIGHTS TO REPRODUCTIVE HEALTH INFORMATION AND SERVICES

(a) Access to Maternal Health Care
Maternal death is defined by the World Health Organization (WHO) as any death that occurs during
pregnancy, childbirth, or within 42 days after birth or termination of a pregnancy. 3 Such deaths in Kenya
are most often the result of a lack of access or availability of quality maternal health care services.4
International human rights law recognizes that states have a duty to ensure women’s right to safe
motherhood and emergency obstetric services.5 The Committee on the Convention to Eliminate All Forms
of Discrimination Against Women (CEDAW Committee) has recognized high maternal mortality as a
violation of women’s rights to health and life and stated that―“[m]any women are at risk of death or
disability from pregnancy-related causes because they lack the funds to obtain or access the necessary
services, which include antenatal, maternity and post-natal services.”6 In addition, the CEDAW
Committee has recognized that the denial of or the failure to provide adequate women’s health care
services including maternal care is a form of discrimination against women.7 Further, the CESCR defines
the right to health as an inclusive right, which encompasses, “the right to a system of health protection
which provides equality of opportunity for people to enjoy the best attainable level of health,”8 and
requires state parties to ensure that health services are available, accessible, acceptable and of good
quality.9
In Kenya, according to a 2012 report from the UN, every year, approximately 360 women die per every
100,000 live birth.10 Data from the latest Kenya Demographic Health Survey (KDHS) report even a
higher maternal mortality ratio at 488 deaths per 100,000 live births. 11 In some low-income areas, the
estimated maternal mortality is as high as 706 deaths per 100,000 births.12 These figures are far higher
than the mortality rate of 175 or less that Kenya has committed to achieve by 2015 as part of the
Millennium Development Goals (MDGs).13 Concerned about these high maternal mortality ratios, several
treaty monitoring bodies, including the CEDAW Committee, the Committee on Economic, Social and
Cultural Rights (CESCR Committee) and the Committee on the Convention on the Rights of the Child
(CRC Committee)14 have urged Kenya to strengthen its efforts to reduce maternal mortality by increasing
awareness and access to maternal health care facilities, in particular by increasing the number of clinics
and trained personnel in rural areas.15
According to the most recent available data, less than half of pregnant women in Kenya attend the WHO
recommended16 four or more ante-natal care visits.17 The proportion of births managed by health care
professionals and the proportion delivered in a health facility stand only at 44% and 43%, respectively.18
Further, about 53% of Kenyan women do not receive the post-natal care they need;19 only 28% of women
receive post-natal care within four hours of delivery while only 7% receive such care between four and 23
hours.20
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The Kenyan government has repeatedly acknowledged that maternal mortality in Kenya remains
unacceptably high,21 and attributes this high rate to the lack of physical and economic access to health
information, care and services. 22 These factors are exacerbated by the lack of skilled service providers
and high rates of poverty.23 The Ministry of Health and the National Coordinating Agency for Population
and Development have also identified maternal health as a priority issue and set a goal of reducing
maternal mortality by 77% by the year 2030.24 However, currently, very few healthcare facilities in the
country are fully equipped and prepared to provide the comprehensive, quality maternal healthcare that
would be required to meet this goal.25
(i) The abuse and neglect of women seeking maternal health services in health care facilities
In addition to the lack of access the maternal health care services, women who attend such services often
encounter neglect and abuse from health care professionals and staffs.26 As the fact-finding research
conducted by the Center and FIDA-Kenya on the issue—which subsequently led to a public inquiry by
Kenyan National Human Rights Commission (KNHRC)— revealed, women experience delays and a lack
of adequate medical care at the maternal health care facilities.27 For instance, women arriving at Pumwani
Maternity Hospital (PMH) recounted being told to find their own way to the delivery ward and to lift
themselves onto the maternity bed while they are in labor.28 These women also report not being provided
with adequate information about the health services or procedures available to them or, even, denial of
such services.29
In addition, the report documented systematic abuses with the provision of reproductive health services,
including physical and verbal abuse for women seeking the services, and rough treatment during labor. 30
Women recounted rough, painful, and degrading treatment during physical examinations and delivery, as
well as verbal abuse from nurses if they expressed pain or fear.31 The research also found delays in
medical care during labor or while waiting for stitches after delivery, including being stitched without
anesthesia, causing women to endure excruciating pain.32
One woman, who gave birth at St. Mary’s hospital in Langata, was subject to verbal and physical abuse
by a medical provider during delivery.33 During the delivery, the medical provider treated her so roughly
that she feared for her and her baby’s life. However, she was already in labor, and in this extremely
vulnerable state, she was unable to stop the abusive treatment. The provider further subjected her to
terrible pain and suffering by mutilating her genitals with a sharp object without her consent.34 As of the
submission of this letter, she has not obtained redress for the abuse and ill-treatment she suffered in the
hands of the health care provider even though she reported the incident to the police, hospital authorities,
as well as Kenya Medical Practitioners and Dentist Board. FIDA- Kenya filed a case in a Kenyan High
Court on behalf of the woman and the Center was admitted as amicus curiae, but the case has been unduly
prolonged and is still pending.
Another woman, who attended PMH, also recounted how no hospital staff assisted her during labor and
one nurse told her to “stop pretending to be in pain.”35 When her pain worsened, she was told by a staff
member to continue suffering because she was responsible for her own pregnancy.36 At night, when her
pain intensified, she had to crawl to the nurses for assistance, who, instead of helping her, mocked her,
asking if she was exercising.37 When her water broke she had to walk to the delivery ward on her own
and was assisted by another patient who had just delivered her baby.38
In response to these abuses, the Center, in 2012 filed a case at High Court of Kenya at Nairobi
highlighting the abuse women face while attending maternal health care, and seeking declaration that
such treatments are violations of their rights.39 One of the petitioners in this case, for instance, was
mistreated and treated inhumanly at PMH. Even though she was in labor and severely bleeding upon
arrival, she did not receive immediate care and was not taken to the operating room until after 2 hours of
arrival.40 Due to the delay in emergency care, her bladder ruptured after her caesarean section.41 Her
suffering was compounded by the fact that her wound was also infected and the stitching had been poorly
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performed.42 To make matters worse, during the days following her caesarean section, she was detained
because she was unable to pay her hospital fees, and forced to sleep on a cold floor without any
subsequent medical care.43
(ii) The illegal detention of women in health care facilities for failure to pay maternity health care fees
In addition to the inhuman and abusive treatment women face in maternal health care, the fact-finding
report also revealed that women in Kenya are often detained for failure to pay the fees for the delivery
services.44 They are frequently denied maternity health care if they fail to pay the initial deposit for such
services, both in private and in public health care facilities.45 One woman recounted witnessing a women
near labor being harassed at a hospital entrance and then turned away because she could not pay the
admission fee.46 Even after admission women may be denied essential and often life-saving treatment if
they fail to pay their remaining balance.47 In many cases, women who are unable to pay the required fees
for services rendered during their labor and delivery are detained at the health care facilities, often
without post-natal care and basic necessities such as bedding and food for themselves and their
newborns.48 Both petitioners in the aforementioned case filed by the Center were made to sleep on the
floor—one was even forced to sleep next to a toilet, which consistently flooded.49 There is also a lack of
effective internal and external mechanisms through which women can get redress for these violations of
their human rights.50 Even when redress mechanisms are available, women often do not know about them
or lack the necessary information on how to access them.51
In June 2013, the Kenyan government issued a Presidential Directive which provided that all pregnant
women would be able to, “access free maternity services in all public health facilities.”52 However,
despite this initiative, serious problems remain. Hospital infrastructure and staffing cannot support the
additional number of women who come seeking free maternal health care due to this declaration,53 and
the government has failed to allocate additional resources to remedy this issue. 54 Furthermore, there have
been no clear guidelines set by the government about how to implement the free maternal services.
Although some facilities have reportedly been given extra money to cover the influx of deliveries, others
have remained uncertain of how to balance the new policy of free care with their need to cover costs.55
Further, although the government has said that maternal health services would be free for women, in
reality, not all costs associated with giving birth have been eliminated.56 Women still have to purchase
basic goods required for delivery, such as cotton wool and the medications used to induce labor, straining
their resources.57 Other main components of maternal health services, including ante-natal and post-natal
care, are also not covered under the directive.58
In addition, even with the declaration of free services, women continue to face abuse and mistreatment in
health care facilities: in fact, the situation may become worse as health care professionals and staff have
to attend to additional women. For instance, recently it was reported on the news that a woman was forced
to give birth while standing at Nyeri Hospital because there was no nurse to attend to her, and the baby
fell on the floor and died from the impact.59 The continued abuse has also be demonstrated by a recent
case filed by the Center at the Bungoma High Court where the petitioner was forced to give birth on the
floor –and became unconscious as a result—without any assistance from the health care professionals: she
subsequently awoke to two nurses shouting at her and slapping her for dirtying the hospital floor by
delivering her baby right there.60
(b) Lack of access to safe abortion and post-abortion care services
In Kenya, unsafe abortion accounts for one-third of maternal deaths61 and this can be attributed to the
numerous barriers women face in accessing safe abortion services. The laws governing abortion in Kenya
are confusing and conflicting. While the Constitution of Kenya was amended in 2010 to allow for
abortion in situations where health of a woman is at risk—in addition to situations where the life of the
mother is in danger62—the penal code has not been revised to reflect this change.63 This means that, a
woman can still be held criminally liable for terminating a pregnancy that poses a risk to her health even
though abortion in such circumstance is allowed under the Constitution. Moreover, the 2004 National
Guideline on the Medical Management of Rape/Sexual Violence provides that “[t]ermination of
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pregnancy is allowed in Kenya after rape” since it is allowed under the 2006 Sexual Offences Act,64
contradicting the Constitution and the Penal Code. Moreover, none of these laws and policies allow
abortions when the pregnancy is as a result of incest or when there is fetal impairment. The U.N. Human
Rights Committee,65 the CRC Committee,66 the CEDAW Committee,67 and the Committee Against
Torture (CAT Committee)68 have all recognized the different facets of Kenya’s restrictions on access to
safe, legal abortion as violating international human rights norms.69 To this day, however, Kenya has
failed to comply with the recommendations of these Committees and clarify the laws on abortion and
expand the grounds for the procedure to include exceptions for rape, incest and fetal impairment.
Such confusions and restrictions compounded with lack of safe abortion services force women to resort to
clandestine abortions, which are often unsafe, subjecting women to grave pain and suffering. Indeed, in
its 2012 public inquiry, the KNCHR found that women resort to “crude methods,” administered by
unqualified persons to terminate pregnancies, due to lack of abortion services in Kenya.70 The KNHRC
further concluded that restrictive abortion laws contribute significantly to high maternal mortality and
morbidity in Kenya.71 The government’s failure to ensure access to safe and legal abortion, including for
victims of sexual violence, and to address the existing uncertainties have sustained the high levels of
unsafe abortion-related injuries and death in the country. A 2002 study of women treated for post-abortion
complications estimates that more than 300,000 abortions occur in Kenya each year.72 It further found that
Kenyan women commonly obtain abortions using unsafe methods and unqualified providers,73 and “that
as many as 60% of all gynecologic emergency hospital admissions are due to” complications from unsafe
abortion.74 It concluded that the numbers of maternal death due to unsafe abortion is high.75 At least 2,600
women die from complications relating to unsafe abortions annually.76 The harshness of Kenya’s abortion
laws also impacts young77 and low income women, among whom the unintended pregnancy rate is
highest,78 more heavily because, even where relatively safe abortion procedures are available, the cost of
these services generally exceeds these women’s economic resources.79
The risk associated with unsafe abortion is further exacerbated by the fact that women are also often
reluctant to seek post-abortion care due to the legal risks and social stigma associated with the
procedure.80 The KNCHR and the Center’s reports have revealed that women often fear of harassment by
the police and possible prosecution.81 Also, although the government has clarified that post-abortion care
“is legal and not punishable by any part of Kenya laws,”82 this declaration only offers protection to the
health care providers and not to women who seek PAC.83 Even when they seek PAC, studies indicate that
medical personnel, particularly nurses, are inadequately trained in post-abortion care, so women suffering
from complications may have to wait an extended period of time for a trained doctor or other medical
professional to attend to their needs.84 Women who seek PAC may also be humiliated by medical staff
who make them feel like criminals instead of patients, insult them, and shame them for having undergone
abortion.85 In some cases, medical staff may even be unaware that providing post-abortion care is legal.86
Further, having their medical history recorded can expose women to harassment by law enforcement
officials and family members,87 a predicament medical staff use to extort bribes from patients.88
(c) Lack of access to family planning information and services
In 2011, the CEDAW Committee called upon Kenya to “expand efforts to increase knowledge of and
access to affordable contraceptive methods throughout the country and ensure that women in rural areas
do not face barriers in accessing family planning information and services; and widely promote education
on sexual and reproductive health and rights targeted at adolescent girls and boys.” 89 However, according
the 2009 KDHS, Kenya’s contraceptive prevalence rate (CPR) is only 45.5%, 90 a mere 6.2% increase
from the numbers reported in 2003.91 For women aged 15 to 24 the CPR is much lower, at 14.1%.92 25%
of women aged 15 to 49 have an unmet need for contraception.93
This low rate of contraceptive usage is largely due to the barriers to women’s and girls’ access. Many
public health facilities face a profound shortage of contraceptives.94 In many cases, a woman’s preferred
method of contraception may be unavailable.95 For many women, financial barriers further prevent access
to contraceptives. Despite the Ministry of Health’s policy that contraceptives should be available free of
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charge, many government health facilities charge their patients “user fees” for family planning services
and some charge for the contraceptive method itself.96 Community and familial attitudes and opinions
towards contraception have also prevented some women from accessing contraceptives that would
otherwise be available to them.97 This is particularly problematic for adolescents as most face a social
stigma and discrimination if they attempt to access family planning services.98 Young people in Kenya
also lack formal and comprehensive sex education, and as a result many are misinformed about their
reproductive health including using contraceptives.99 This leads to a higher incidence of unplanned and
unwanted pregnancies.100
2. SEXUAL AND PHYSICAL VIOLENCE AGAINST WOMEN AND GIRLS
Even though there is underreporting, data from different sources show that violence against women,
sexual and otherwise, is prevalent in Kenya. In 2012, a survey concluded that nearly one in three girls in
Kenya experience sexual violence before they reach the age 18.101 As recently as March 2013, the Gender
Minister reported that 32% of females in Keya have experienced sexual violence.102 The 2009 KDHS,
shows that 45% of women aged 15 to 49 have experienced sexual or physical violence.103 Although the
domestic legal framework in Kenya provides a mechanism for addressing violence against women and
girls,104 this framework has a number of gaps, and women mostly lack access to the services provided in
the policies. For instance, there is no legislation dealing with domestic violence and marital rape.105 The
use of legal procedures is intimidating for women while legal aid is not easily accessible.106 The different
policies that address sexual violence are not implemented at many health facilities and health workers
lack adequate training and may not be aware of the existence of these policies.107 At the community level,
police often respond to reports of sexual violence by subjecting survivors to humiliating interrogations
and requests for bribes.108 Although designated ‘Gender Desks’ were established at many police stations
to assist victims of gender based violence, poor equipment, infrastructure, weak investigation and poor
training have combined to undermine their effectiveness.109 A lack of awareness of the availability of
post-rape services is another barrier to access to remedies by survivors.110 When survivors seek out postrape services, they face a number of obstacles, including poor treatment by police and health care
providers.111 Although emergency contraception is supposed to be provided, religious institutions often
refuse to supply it and it is frequently out of stock at other institutions.112 On the whole, post-rape services
are inadequate to meet the needs of victims of sexual violence.113
3.
COOPERATION WITH INTERNATIONAL MECHANISMS
As mentioned, Kenya has ratified a number of international and regional human rights instruments. On
signing the ICESCR, however, Kenya placed a reservation against Article 10(2)114 which requires that
states make provision for paid maternity leave.115 Despite the urging of the CESCR, Kenya has not yet
withdrawn this reservation.116 However, under the Employment Act of 2007, women in Kenya are entitled
to three months maternity leave with full pay.117 Furthermore, denying women paid maternity leave is
contrary to Article 27 of the Constitution, which provides that men and women have the right to equal
treatment including the right to equal opportunities in political, economic, cultural and social spheres. 118
Further, Kenya has not signed the optional protocol to CEDAW, which recognizes the competence of the
CEDAW Committee to hear individual complaints or institute investigations into breaches.119 It has also
signed but not ratified Optional Protocol II of the CRC, which provides additional rights of protection
from child trafficking, pornography and prostitution.120
4. QUESTIONS
We hope that the Human Rights Council will consider addressing the following questions to the
government of Kenya:
(a)
What steps are being taken to allocate the resources necessary to improve maternal
healthcare services through ensuring that healthcare facilities are adequately equipped
and, to increase the number of skilled healthcare providers?
(b)
What measures is Kenya taking to ensure that there are sufficient resources to properly
implement the free maternal health care program? How is the Government going to
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(c)

(d)

(e)

(f)

ensure that hospitals are equipped to deal with the increased number of women seeking
maternal health care services?
What concrete measures is the government going to take to improve the training of
healthcare providers about patients’ rights and eliminate the abuse and neglect of women
by medical and hospital staff? What steps are being taken to protect women and girls
from gender-based violence and abuse in healthcare facilities? How does the government
propose to ensure that women are able to report and seek redress for such abuses?
What measures is the government undertaking to clarify its laws on abortion and ensure
that women have access to legal, safe abortion and post-abortion services? What
measures is the government taking to implement the 2013 recommendation of the CAT
that Kenya “amend its legislation, in order to grant women who have been subjected to
rape or incest the right to abortion, independent of any medical professional’s
discretion.”?
What measures does the government plan to undertake to remove the barrier women and
girls face in accessing contraceptive services including by ensuring that they have access
to comprehensive reproductive health information and services.
What measures will Kenya take to ensure that victims of sexual violence have access to
necessary support services, including medical and legal resources? How will the
government ensure that health care professionals and police handle cases of sexual
violence in a manner that is sensitive to the needs of victims?

5. RECOMMENDATIONS
We hope that the Council will consider making the following recommendations to the government of
Kenya:
(a)
The Government should take measures to reduce the high rate of maternal mortality and
improve access to maternal health information and services. Such information should also
be available in Kiswahili.
(b)
The Government should take steps to ensure that free maternal services declaration is
being adequately implemented by allocating sufficient funds to ensure that hospitals that
provide maternal care are sufficiently staffed and stocked with crucial supplies to ensure
that women receive appropriate care.
(c)
The Government should prevent and remedy abuse, and ensure that health workers adopt
an approach that is respectful of clients, which will lead to improved access to quality
health care.
(d)
The Government should clarify the law on abortion and ensure that women have access
to legal, safe abortion and post-abortions services. The Government should implement
the CAT’s 2013 recommendation, that Kenya amend its legislation in order to grant
women who have been subjected to rape or incest the right to abortion, independently of
any medical professional’s discretion.
(e)
The Government should take immediate steps to ensure that the health care professionals
and police treat women who report sexual or physical violence with respect, and provide
them with the necessary medical and legal services.

We hope this information is useful during the Universal Period Review of the Kenyan
government’s compliance with its human rights violations. If you have any questions, or would
like further information, please do not hesitate to contact the undersigned.
Sincerely,
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Evelyne Opondo
Regional Director for Africa

Selome Argaw
Legal Fellow for Africa
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