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Information provided by stakeholders

A. Background and framework

1. Scopeof international obligations

1 The European Commission against Racism and Intolerance of the Council of Europe
(CoE-ECRI) noted that no significant progress had been made towards the signature and
ratification of a number of international human rights instruments and recommended that
San Marino complete the process towards their signatures and ratifications as soon as
possible in order to steer legislative reform in key areas for combating racism and racial
discrimination.?

2. CoE-ECRI recommended that San Marino complete the process of ratification of the
1951 Convention relating to the Status of Refugees. It also reiterated its recommendation
that San Marino sign and ratify the UNESCO Convention against Discrimination in
Education, the European Convention on Nationality, and the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families.®

3. The Council of Europe (CoE) stated that San Marino had signed the Revised
European Social Charter on 18 October 2001 but had not yet ratified it.* CoE-ECRI
recommended that San Marino complete as soon as possible the process towards its
ratification.®

4, CoE stated that San Marino had not yet signed or ratified the Council of Europe
Convention on preventing and combating violence against women and domestic violence
and the European Charter for Regional or Minority Languages.®

5. CoE indicated that San Marino had not yet ratified any of the Council of Europe
anticorruption standards: the Crimina Law Convention on Corruption, its Additional
Protacol or the Civil Law Convention on Corruption.”

6. CoE-ECRI recommended that San Marino sign and ratify the Convention on the
Participation of Foreigners in Public Life at Local Level. CoE-ECRI also strongly
encouraged San Marino to sign and ratify the Convention on Cybercrime and its Additional
Protocol 2

2. Constitutional and legidative framework

7. CoE-ECRI reiterated its previous recommendation that San Marino consider
amending Article 4 of the Declaration on the Citizens' Rights and Fundamental Principles
of San Marino Legal Order, which served as a congtitutional text, to include explicit
grounds such as “race”, colour, language, nationality and national ethnic origin, in light of
its General Policy Recommendation No. 7 on national legislation to combat racism and
racial discrimination.’

8. CoE-ECRI noted that a law amending the Criminal Code with new provisions
against discrimination based on racial, ethnic, religious and sexual orientation grounds had
been passed, however, stated that San Marino still lacked comprehensive civil and
administrative legislation against discrimination on grounds of ethnic origin, citizenship,
colour, religion and language (racial discrimination). CoE-ECRI recommended that San
Marino enact such legislation.™
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Institutional and human rightsinfrastructure and policy measures

9. In resolution CM/Res/CMN/(2010)2 on the implementation of the Framework
Convention for the Protection of National Minorities, the CoE Committee of Ministers
(CoE-CM) was concerned that there was a need to increase awareness of the importance to
combat racism in al its forms and to set up an independent institution to monitor racism
and discrimination. In doing so, the authorities should guarantee that its competences and
resources are sufficient to ensure its independence and its capacity to provide adequate
assistance to persons who had been victims of discrimination.** CoE-CM recommended
that San Marino pay particular attention to the full and effective implementation of the Law
No. 66 on “Provisions against Racial, Ethnic, and Sexual Discrimination” and set up an
independent institution to monitor racism and discrimination.*

10. CoE-ECRI aso recommended that the Equal Opportunities Commission be
expressy provided with competence to combat racism and racia discrimination, made
independent from the Government and given sufficient means to fulfil its tasks
effectively.’®

11. CoE-ECRI reiterated its view that San Marino should consider possible ways of
making human rights a compulsory subject in school at both primary and secondary level
and recommended San Marino introduce mandatory initial and on-going training for
teachers at all levelsin human rights and issues of racism and intolerance.™

12.  CoE-ECRI recommended that San Marino offer judges and lawyers training on the
criminal legidation relating to racism and racial discrimination and encouraged San Marino
to raise awareness of the new criminal law provisions relating to racism and racial
discrimination, particularly among potential victims of this type of crime. These efforts
should be an integral part of a general National Action Plan against Racism.™

Implementation of international human rights obligations

Equality and non-discrimination

13. CoE-ECRI sated that, despite the increasing complexity of the social phenomena
that characterised San Marinese society, the mgjority population understood the notion of
racism and racia discrimination to cover only the most blatant and overt forms of these
phenomena, thus overlooking other more common manifestations of intolerance
experienced in everyday life. CoE-ECRI recommended that San Marino draw up an action
plan to promote among the general population a better understanding of discrimination (for
example on grounds of citizenship) and intolerance, and raise awareness of the way in
which these phenomena operate in society.’®

14. CoE-ECRI aso underlined the need for constant monitoring of social developments
in order to review the results of policies and compliance with the laws and reiterated its
previous recommendation that San Marino improve their systems for monitoring
manifestations of xenophobia and intolerance and generate data based on perceptions of
potential victims in accordance with its General Policy Recommendation No. 4, which
provided detailed guidance on how to carry out these surveys.”’

15. CoE-ECRI indicated that, despite the absence of a Roma community permanently
settled, the local press, on a few occasions, had commented facts involving Roma by
typecasting members of this community as people with a tendency to steal. The Roma
origin of criminal suspects was often underlined with the adjective “Nomadi” in big letters
in the title of news reports, sometimes without any mention of their names or citizenship.
CoE-ECRI recommended that San Marino impress on the media, without encroaching on
their editorial independence, the need to ensure that the material they publish does not
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contribute to convey a negative image of Roma and encourage them not to mention the
ethnic origin of a person named in articles or reports when it is not essentia for a good
understanding of events.*®

16. CoE-ECRI noted that the San Marinese constitutional order ensured respect for
members belonging to groups of concern to CoE-ECRI and that any victims of
discrimination could institute proceedings before the competent judicia authorities.
Moreover, San Marino had chosen to refrain from subjecting mass media to strict
regulations, since mass media could interpret this as interference or undue pressure on
them. CoE-ECRI appreciated San Marino’s commitment to freedom of expression and
independence of media. Nevertheless, CoE-ECRI considered it important that members of
the public have access also to a non-judicial mechanism to complain about possible
breaches of the rules on journalistic ethics. CoE-ECRI recommended that San Marino
encourage, in full compliance with the principle of media independence, the setting up by
the media of a non-judicial mechanism to deal with complaints against the media
concerning, inter alia, cases of discrimination.™

17. CoE-ECRI recommended that San Marino conduct a survey into the possible
existence, extent and manifestations of discrimination against foreigners within the labour
market, possibly as part of awider survey into perceptions among potential victims.®

2.  Right tolife, liberty and security of the person

18. CoE stated that a delegation of the Council of Europe's Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CoE-CPT) had
carried out a visit to San Marino from 29 January to 1 February 2013. During the visit, the
delegation followed up the recommendations made by CoE-CPT after previous visits. In
this context, a particular attention had been paid to conditions of detention at San Marino
Prison, safeguards offered to persons detained by law enforcement agencies as well as to
psychiatric patients subject to “obligatory medical treatment”. San Marino had not yet
authorised the publication of the report on the CoE-CPT’ svisit in 2013.%

19. The Global Initiative to End All Corporal Punishment of Children (GIEACPC)
noted with concern that, despite the government’s commitment in accepting the
recommendations of the first cycle of the Universal Periodic Review in 2010 to prohibit
corporal punishment in al settings, and accepting recommendations from the Committee on
the Rights of the Child, there had been no change in the legality of corporal punishment of
children. Corpora punishment was unlawful in schools and the pena system but it
remained lawful in the home, aterative care settings and day care. GIEACPC was not
aware of any move towards amending the Criminal Code to prohibit corporal punishment.?

20.  According to GIEACPC, article 234 of the Criminal Code confirmed the concept of
“powers of correction or discipline” (“poteri di correzione o disciplina’) and made its abuse
an offence, punishing “anyone who abuses such power in a way that harms the body or
mind of a person under hig/her authority, or in such a way as to cause adisease”. GIEACPC
indicated that this protected children from corpora punishment of some severity, but not
from all forms of corporal punishment.? As for alternative care settings and day care, there
was no explicit prohibition of corporal punishment.?*

21. GIEACPC recommended that legislation be enacted to explicitly prohibit all
corporal punishment in the home and all settings and that the “power of correction or
discipline” be explicitly repealed from the Criminal Code.®®

3. Administration of justice and therule of law

22.  The Council of Europe Group of States against Corruption (CoE-GRECO) indicated
that San Marino was still at an early stage in the fight against corruption and needed to pay
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greater attention to integrity and transparency in the public sector. Furthermore, while
substantial steps had been taken in recent years to combat money laundering and terrorist
financing, San Marino, which joined CoE-GRECO in 2010, had yet to strengthen its
anticorruption instruments.?®

23. CoE-GRECO advised San Marino to increase the specialisation of law enforcement
authorities in the investigation of corruption offences™; to develop tools to prevent conflicts
of interest®; to provide for whistle blower protection®®; and to strengthen control
mechanisms in public administration®. In the private sector, accountants, auditors and legal
professionals should become more actively involved in detecting and revealing this type of
crime.®

Freedom of expression and right to participatein public and political life

24.  The Office for Democratic Institutions and Human Rights of the Organization for
Security and Cooperation in Europe (OSCE/ODIHR) raised concerns that defamation
remained a criminal office in San Marino.*

25.  CoE-GRECO noted that San Marino did not have alaw on access to information and
recommended that San Marino adopt appropriate freedom of information legislation and
introduce adequate measures for its implementation.

26. OSCE/ODIHR stated that the electoral system provided for a ‘stability reward’,
which aimed to ensure that the Government has at least 35 parliamentary seats. As such, if
the winning list did not obtain 35 seats, it was assigned the required number of seats from
the lists that had obtained the lowest percentage of votes. OSCE/ODIHR indicated that,
while such a provision was intended to encourage government stability, it challenged
paragraphs 6* and 7.9% of the 1990 OSCE Copenhagen Document.®

27. OSCE/ODIHR reported that candidate registration procedures were clearly defined
and generally inclusive. However, contrary to paragraph 7.5 of the 1990 OSCE
Copenhagen Document, the law did not permit individuals to independently stand, but only
in groups of independent candidates. A number of incompatibilities with candidacy existed
and were intended to prevent conflicts of interest. However, OSCE/ODIHR stated that such
broad restrictions might unreasonably limit candidacy rights.®

28. OSCE/ODIHR stated that complaints and appeals were regulated by the Electoral
Law, including provisions related to voter registration, candidate registration, campaigning,
secrecy of the vote, and the announcement of results. Violations of many electoral rights
were subject to criminal sanctions. However, procedures and deadlines were not always
clearly defined, which could limit electoral stakeholders’ rights to effective remedy.*

29. OSCE/ODIHR indicated that there were no legal provisions for international or
domestic election observation. This was not fully in line with paragraph 8% of the 1990
OSCE Copenhagen Document.*

30. CoE-ECRI regretted that its recommendation to promote foreigners’ participation in
politica life by granting them eligibility and voting rights in local elections had not been
taken into consideration when Law No. 36 of 23 March 2009, amending the 1994
legislation on town councils, was drafted. CoE-ECRI reiterated its previous
recommendation that San Marino grant eligibility and voting rights in local elections to
non-nationals who reside in San Marino, in accordance with the principles enshrined in the
Convention on the Participation of Foreignersin Public Life at Local Level.*

Right towork and to just and favour able conditions of work

31l. CoE-ECRI recommended that San Marino conduct an awareness-raising campaign
to inform properly foreign workers about their rights and existing mechanisms for
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challenging any failure of their employers to respect them. In addition, CoE-ECRI
recommended that the authorities monitor the application of the relevant rules in order to
protect this category of workers from any forms of reprisals or harassment which could
create an intimidating or hostile working environment as a consequence of the denunciation
by these persons of poor working conditions. CoE-ECRI drew the attention of the San
Marinese authorities to relevant guidelines contained in its Genera Policy
Recommendation No. 14 on combatting racism and racial discrimination in employment.*

32. CoE-ECRI noted that the fact of compulsorily interrupting one month per year the
work contract of private carers was particularly disadvantageous for this category of foreign
workers, who were mainly women from Central and Eastern Europe, and put them in a
more precarious situation than other categories of foreign workers. CoE-ECRI
recommended that San Marino revise the legidation on stay and work permits for
foreigners who come to work as private carers and in particular to allow them to work for
12 consecutive months per year so as to reduce their precariousness of employment.*

33. OSCE/ODIHR warned that while women were strongly represented in the election
administration, they remained under-represented in elected office. The impact of a gender
guota on candidate lists could be limited due to the system of preferential voting.*

34. OSCE/ODIHR also noted that women’s political representation remained low and,
at the time of the reporting (November 2012), of the 60 members of parliament, nine were
women, while two out of ten government ministers were women.*

6. Right to social security and to an adequate standard of living

35. CoE-ECRI welcomed that the new regulations with quotas limiting the use of
workers on “project-based cooperation” contracts had been introduced. In addition, the
social-security reform had created an obligation for the employer to pay contributions also
for employees on “project-based collaboration” contracts.*

7. Right to health

36. CoE-ECRI was concerned that there were some 100 persons in possession of “stay
permits’, who were not entitled to health assistance since they did not perform any working
activity nor were they dependant family members of individuals who had health
assistance.® These persons were required to pay a monthly fee to cover part of the cost of
their health assistance, despite the fact that Law No. 42 of 22 December 1955 had
established a free compulsory socia-security system in San Marino. CoE-ECRI
recommended that San Marino pursue efforts in order to guarantee equal treatment in the
field of hedth assistance between San Marino citizens and foreigners with residence or
“stay permits’.*

8. Right to education

37.  CoE-ECRI noted that State schools provided Roman Catholic religious instruction
and that pupils may choose to be exempted from it. However, there were no aternative
courses for children exempted from religious instruction. CoE-ECRI stated that, in order
not to discriminate against pupils exempted from Catholic religious instruction, they should
be given the possibility of improving their overall mark, through the attendance of
alternative classes of their choice. CoE-ECRI recommended that San Marino ensure that
aternative courses to Catholic instruction are provided in response to all requests made in
accordance with the applicable rules so as to ensure that no pupil suffers indirect
discrimination, particularly with regard to award of credits.*®
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Migrants, refugees and asylum seekers

38 CoE-CM recommended that San Marino continue efforts to heighten public
awareness of the importance of tolerance and intercultural dialogue, and pursue measures to
promote and facilitate integration of immigrants.>

39. CoE-ECRI noted that San Marino had adopted a new law on naturalisation which
made acquiring citizenship less difficult than previously, however, stated that citizenship
continued to be granted only by means of extraordinary laws, which each time might
provide for different requirements to fulfil, procedure to follow, and deadline to respect,
and regretted the lack of legal certainty in this approach. CoE-ECRI recommended that the
acquisition of citizenship through naturalisation should be regulated by ordinary law and
that the length of residence necessary for residents to apply for naturalisation should be
further reduced, in line with the standards of the Council of Europe Convention on
Nationality.®

40. CoE-ECRI dso indicated that, according to Article 4 of the new law (Law No. 35 of
30 March 2012), the decision to naturalise was automatically extended to minor
descendants living with the parents at the time of the request, even if only one parent was
naturalised. Therefore, contrary to the previous law, minors with only one parent
naturalised were treated in the same manner as those having both parents naturalised, in
accordance with the Council of Europe Convention on Nationality.*

41. CoE-ECRI recommended San Marino establish a procedure for processing asylum
applications and adjudicating asylum cases. *
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