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INTRODUCTION

The Government of the Kingdom of Tonga wishes to utilise this opportunity before the Human

Rights Council to make a further statement regarding the 28 recommendations that were

deferred in January 2013 from the Working Group on the Universal Penodlc Review, during its

con51derat10n ‘of Tonga s second national universal periodic report.

Before doihg so, on behalf of His Majesty Tupou VI, the King of Tonga, and the Lord Prime =

Minister and the Government and the peoples of Tonga, | would like to thank and congratulate

the Human Rights Council in _completing}another review of Tonga’s national human rights

report, which records Tonga’s human rights achievements and aspirations, since the last report
was adopted in 2008.

The 28 recommendations that Tonga reserved its position on are arranged thematically as -

recommendations concerning:

(1) National Human Rights institution;
(2) Gender Equality;

(3) Capital and Corporal Punishment
(4) International Conventions

(5) Prisoners

| - (6) Chlldren, and

(7), Land and Women.'

These thefnes will be addressed i.ridividually. ‘

ESTABLISHMENT OF A NATIONAL HUMAN RICHTS INSTITUTION

The establishment of a national hﬁmén rights insfitution continues to Be'a difficult proposition
fbr "f‘onga given its very limited financial and human resoin’ées Thé compromise is that Tonga

intends to establish a Human nghts desk at either the Attorney General’s Office or the
Ministry of Intemal Affairs. ’

The desk officer will thus be responsible for monitoring and driving human rights-issues in

Government policy, develobment and decision-making, and also drive Tonga’s efforts to meet

~_ its international human rights obligations. Tonga recognises that this arrangement may be

challenged in the aspects of independence and effectiveness, however this is the best option for
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now, based on current resources. One other possible option is to multi-task an Ombudsman, to

be also the Human Rights Commissioner. Tonga undertakes to continue to consider setting up

" either a national human rights institution, or establishing somethihg similar that will fit Tonga’s

context.

;

GENDER EQUA.LITY

/ P

The main recommendations regarding gender ‘equality . in Tonga were to: increase the
participation of women in the legislature, eliminate all discriminatory treatment related to

sexual orientation or gender identity, and the decriminalising of same-sex consensual sex. .

The participation of women in the legislature is not prohibited by law, nor discouraged in any

way by any national policy, pract'ice or procedure, Women have always been encouraged to .

- become candidates for the legislature, and in the past there have been a handful of women who

_ were either elected representatives or appointed Cabinet Ministers who were in the legisiat_ure. o

In the last national election's in November 2010, there were a few women candidates, but

" unfortunately they were unsuccessfu] in the ballot box. Currently, there is one Non Elected

: Representatrve in the Legislative Assembly who is a woman, and she is also a Cabmet Mmlster

The current Clerk of the Legislative Assembly is a woman, and the m-house legal ‘counsel for
the Legrslatlve Assembly in Tonga is also a woman. So woman did participate in the Tongan )

parhament not only as representatives, but also as executive admrmstrators

Like other countries in the Pacific region, Tonga has enduringly. and openly accepted persons

with different sexual- orientation or gender identity, and there - is no dlscrlmmatron policy or

activities against such persons This is done in the context of its conservatrve Christian values,
" The lesbian, gay, bi-sexual and trans- gender commumty has estabhshed an . association- to

-advocate for their _rights, and they have been active in ensuring its- members participant in

mamstream social, economlc and cultural actrvrtres The ‘Tonga Leiti Assocratron as they are-

_known are a partner assoc1at10n for the Tongan Government and other civil society groups for

pubhc awadreness and advocacy for promoting:a healthy sexual llfe and are also supported in

entertainment, sporting and business activities.

The de-criminalisation of consensual sex between same sex adults is an issue that Tonga still

wishes to consider further, through robust and comprehensive dialogue with a vast group of
stakeholders. Whilst there is no doubt that such conéensual adults are recogni'sed and accepted

as established members of the commumty, their lifestyle remains an lssue to be further .

~ considered. Such dra]ogue w1]1 have to be conducted agamst the context of Tonga s embedded :
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conservative Christian values, and also well established criminal policy that prohibits against

the act of sodomy when it is committed between different sexes in a malicious and violent

manner. Tonga however wishes to record that it has not yet prosecuted any same sex adults for

committing the act of sodomy, and so far, the criminal prosecutions for sodomy have only been

restricted in the context of criminal offending, rather than against consensual same sex partners.

CAPITAL AND CORPORAL PUNISHMENT

Tonga will continue to retain the death penalty as the ultimate criminal sanction under its
criminal justice system for the crimes of murder and treason. The Tongan Courts have already
set the guiding policy that the death penalty will only be used, in the context of murder “in the
rarest of rare cases when the alternative option is unquestlonably foreclosed”. The death penalty
is seen as a deterrent, and so far this has not increased the murder rate, nor is ‘the murder rate
high in comparison to the population. Tonga understands that it may be seen as a de facto
abolitionist.of the death penalty, however in reality it reserves its posmon on utilisation of the

death penalty only to be used in the ‘rarest of rare cases’, where violence has been at its most

v abhorrent the victim at its most vulnerable, the impact universally and emotionally devastating

and the alternative sentences do no_t qualify as appropriate or acceptable alternatives.

As for corporal pumshment Tonga adopts the same stance and policy as to the-death penalty

Whipping is the only form of corporal punishment that is available under the crlmmal Justlce

. system, but it too will be retained as a deterrent, and used only at the most extreme cases when
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alternative sentences are not appropriate in the interests of the criminal Justlce system. The
Tongan Courts has briefly considered corporal punishment in Tonga, its constitutionality and
the stance of the international community and intemational law; however, the Tongan Courts

have not yet expressly declared that corporal puni‘shment under Tongan law is unlawful and

- unconstitutional. -

‘ INTERNATIONAL CONVENTIONS: ICCPR AND SECOND OPTIONAL PROTOCOL

Given Tonga’s stance on capital punishment, Tonga,wil'l not ratify the Second Optional

: 'Protocol to the lnternational'Ccr!wention\on Civil and Political Rights, which requires the

abolishing of the death penalty.

Tonga however will continue to advance the civil and politicalvri'ghts provided for in the

* ICCPR, and continue its efforts to ratify the ICCPR and other core international human rights



" conventions, in accordance with Tonga’s requirements, and balancing it ‘with Tonga’s - _
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international human rights obligations.

PRISONERS: THE BANGKOK RULES .

" Tonga will continue its efforts to incorporate and imptement the UN Rules for the Treatment of

- Women Prisoners and Non'Custodial Measures for Women Offenders in its prison regime

established under its Prisons Act 2010.

Currently, women prisoners are kept separate from male prisoners. Chlldren born by women -
prlsoners or who are stlll bemg breast fed, may be allowed to live with the mother in prison
until circumstances do not permit, such as upon -direction of the Courts, voluntary decision of

the mother, madequate facilities, the child starts attending school or security or good order

issues. There are also rehabilitation programmes such as anger management revival - - -

~ programmes and cultural and recreational programmes

CHiLDREN .

¢

.'Tonga accepts that the minimum age of 7 yeéars. old for criminal responsibility. of a chr]d is

appropriate for Tonga. Under artlcle 40 of the Convention of the Rights of the Child, States

. Partres must establish the minimum age below- which children shall be presumed not to have R

o capaotty to mﬁ'mge the criminal law. Tonga has estabhshed ‘that minimum. ageas 7. yéars old.
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However-children aged between. 7 and 12 years old may be crlmmal]y responsible if in the
plmon of the Court or _}ury such person had attained sufficient maturlty of understanding to. be

aware of the nature and consequences of his conduct in regard to the act of which he is accused

A chlld above the age of 12 years old can be fully responsnble for any criminal actions.

" Tonga believes that under Tongan law, abandoned chlldren botn in- wedlock are’ offered the

- same rlghts and protections given to chlldren born out of wedlock. If the child i is abandoned at
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-birth, regardless of being born in or out of wedlock the child can be declared a ward of the -

Court under the Guardranshlp Act, and thus all the rtghts and protectrons ‘of an adopted child

can be given to the abandoned child.

Tonga however recognises that a child born in wedlock may be put under the care- and custody
of another adult under guardranshlp arrangements unt|I the chr[d 1s 18 years old and still-

remains. the reglstered child of the blologlcal parents, . but such chrldren however cannot be fully

.adopted as if a biological child of the new guardians. o
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A guardianship child however still has tights, as if they were the biological children of the

- guardians because, first, the guardians have a legal obligation to care and provide for the

21

»gua‘rdianshio child. In both guardianships and adoptions, the Courts decide based on the ‘best .

interests of the child’, nothing else..

With regards to right to property, the guardianship child can still be Abequeathed property of the

guardiaris, except land. However, land can still be surrendered under the Land Act and re-

granted for the guardianship child. The _guardianship child can also change his or her whole

" name or pait thereof under the Registrar General’s (Cliange of Name) Rules 2011, in order to
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. use the name or surname preferred by the guardians. In other words a guardianship_child still
“has the rights and protection of adopted children, a guardlanshlp child would need to undergo

- separate procedure due to the different nature of their status as guardlanshlp child. A

guardianship child is born in wedlock; and such legal'responeibility will always be with the

blologlcal parents, and is only delegated to the guardians with the consent of the biological -

parents

LAND AND WOMEN

Tonga is still eonsidering the. issue of access of women to land under Tonga’s 138 year old land

tenure system Such a process is delicate and extensive,- as it goes to the core of the Tongan

‘_culture

Currently, women only have access to land if their husbands die leaving the surviving widow a
life ir_lterest in the land, and also if a land holder dies leaving no suryiving widoyv or sons,
er(cept unmarried daughters. Such widow and unmarried daughters hold the land only if they do
not commit adultery or fornication or re-mar‘ry, and widows are rrot allowed to lease out their

deceased husband’s land.

In its recent ﬁnal report released in 2012 the Royal Land Commlssmn recommended that

women above the age of 21 years old should be entltled to be granted only a town allotment,
but not a tax allotment, because in the Tongan culture, it is ‘the men who conduct plantation

work, not the women. The Royal Conimission also recommended that married daughters should

be granted the land if the male landholder dies without leaving a shrvi_ving widow or sons. It

also recommended that the statutory provision that forfeits the land inherited 'by a widow or
unmarried daughter upon proof of adultery or fornication by the women should be repealed.

Finally, the Royal Commission also recommended that widows be allowed to lease out, their
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~ deceased husband’s land, only with the consent of the next male heir, but where there are no

" soris, then no consent of the next male heir is required. ) S

CONCLUSION . - o A R

Tonga ‘again wishes to record its apprec'iation' for this opportunity, to the Human Rights
Council, the Workmg Group and the Troika of States of Angola, Costa Rica and Pakistan, in
consndermg Tonga s second umversal perlodxc report, and also to Member States Observers ‘
and Non-Government Organisations for the support, constructive and valued feedback and most
of all their batienoe; Tonga would also like to note special appreciation to the Governments of

Australia and New Zealand for their support for Tonga’s presentation in this second cycle.

Although _there areA'still'some human rights issues. that redui_re' further dialogue and

‘consideration both nationally, ‘and also "with international 'parfners Tonga, is proud of its

achlevements so far, and it remains commltted to protectmg its people and all who SOJOUIT] into’

its terrltory to enjoy the freedoms and protectlons prov1ded by its 138 year old modern state.

* Tonga hopes that the international community will continue to show its 'support in this journey,

'especmlly through the prowsmn of training and technical assistance to contmue dialogue, in

order to advance Tonga ] human rights responsxblhtles

Tonga remains committed and supporﬁve to the work of the Human Rights Council, and wishes

the best for its Member States and the Secretariat. Malo “aupito.






