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Summary:  United States laws and policies that severely restrict immigrant eligibility for 
publicly supported health care have resulted in hospitals engaging in extrajudicial 
medical repatriations of seriously ill or injured indigent immigrant patients to countries 
lacking adequate medical care. This practice violates the United States’ (U.S.) obligations 
under the Universal Declaration of Human Rights, the International Convention on Civil 
and Political Rights, the Convention on the Elimination of all forms of Racial 
Discrimination, the United Nations Convention on the Rights of Persons with 
Disabilities, as well as the United States Constitution. 

I. INTRODUCTION 
 

1. This submission focuses on extrajudicial medical repatriations, or the practice of hospitals 
privately deporting immigrant patients.  Even though U.S. law requires that hospitals have 
“appropriate discharge plans” for all patients who are likely to suffer adverse health 
consequences upon discharge,1 regardless of immigration status, before releasing them, 
discharge plans for immigrants have often amounted to little more than contracts with private 
companies to remove patients to countries that lack appropriate treatment facilities. These 
extrajudicial deportations occur often without consent of the patient or their guardian and outside 
any government oversight.  Hospitals, government agencies and NGOs have reported more than 
100 such extrajudicial removals resulting in serious, adverse health consequences and even 
death. With approximately 25 million immigrants restricted from non-emergency federal health 
care coverage,2 extrajudicial medical repatriations require serious attention to protect 
immigrants’ rights under U.S. and international law. 
 

2. The seriousness of this problem is illustrated by the case of Luis Alberto Jiménez.   In February 
of 2000, Mr. Jiménez, an undocumented immigrant in Florida, suffered devastating brain damage 
and other physical injuries as a result of a car crash caused by a drunk driver.3  Mr. Jimenez was 
rushed to Martin Memorial Medical Center, where he received care for four months before being 
transferred to a nursing home in June of 2000. 4  By January of 2001, Mr. Jiménez’s health had 
drastically deteriorated and he was readmitted to Martin Memorial and stabilized. 5 Due to his 
undocumented status, however, Mr. Jiménez was unable to qualify for federal funding for the 
long-term rehabilitative care he required.  Unable to discharge Mr. Jimenez to an appropriate 
U.S. facility, the hospital sought a court order authorizing it to repatriate him to Guatemala.6   
Although Mr. Jimenez's guardian was contesting the lower court order, the hospital nonetheless 
contracted with a private company to lease an air ambulance and forcibly repatriate him to 
Guatemala.7  The national hospital in Guatemala, however, was unable to provide the care Mr. 
Jimenez required and discharged him to his elderly mother’s hill-top one-room house in the 
remote Cuchumatán Mountains where he remains bed-ridden, frequently suffering from seizures, 
and not within easy access of emergency care.8 
 

3. The U.S.’s failure to (a) enforce federal requirements for medical discharges; (b) adopt measures 
prohibiting hospitals from engaging in deportations (a responsibility reserved for the federal 
government); and (c) provide immigrants access to health benefits,9 has resulted in a growing 
number of extrajudicial medical repatriations.  These acts and omissions place the U.S. in 
violation of the rights of due process and liberty, the right to life and health of all persons 



 
 

regardless of their immigration status, and the right of all persons to be free of discrimination, as 
protected by U.S. and international law. 
 

4. We recommend the swift implementation of reforms by the U.S. government to end the unlawful 
practice of private deportations by hospitals and to bring the U.S. into compliance with its human 
rights obligations. 
 

 
II. BACKGROUND AND FRAMEWORK FOR PROTECTION OF MIGRANTS’ RIGHTS 

 
A. Medical Repatriations: Scope of the Problem 
 

5. There have been more than 100 documented extrajudicial medical repatriations in the U.S.10 
However, no reliable data exists on exactly how many patients are unwillingly deported by U.S. 
hospitals because these extrajudicial repatriations take place in the shadows and there are no 
federal or state agencies monitoring medical repatriations as they occur. In fact, the United States 
Department of Health and Human Services (HHS) Office of Inspector General has reported only 
one case of a hospital being sanctioned for privately deporting a patient to Mexico.11  Following 
are some known examples of medical repatriations:  

 
• Two forced medical repatriations in New York in 2009.12  
• Five incidents of medical repatriation or attempted medical repatriation in New Jersey.13  
• St. Joseph’s Hospital in Phoenix repatriates about 96 patients a year.14 
• In 2009, Atlanta's Grady Hospital repatriated 10 to 13 dialysis patients to Mexico, four of 

whom died after their transfer.15 
• Tucson’s University Medical Center repatriates an average of two to three undocumented 

patients a month.16 
• Hospitals in Chicago reportedly repatriated ten patients since 2007.17 
• Broward General Medical Center in Florida has repatriated six to eight patients.18  
• In 2007, a Texas hospital failed to stabilize a patient before sending her to a hospital in 

Mexico.19 
 

B. United States Constitutional and Legislative Framework 

1. Immigration Law 
 

6. The power to regulate admission, exclusion, and deportation lies exclusively with the federal 
government.20  Congress has delegated to the Secretary of Homeland Security and the United 
States Attorney General the exclusive authority to deport persons.21 Because Congress has set 
forth the procedure by which a person is to be deported, state legislatures, courts and private 
actors such as hospitals have no legal authority to repatriate people against their will and are 
completely preempted from altering that mandate.22   
 

7. Additionally, immigrants subject to removal have a right to due process and fair deportation 
hearings.23  These rights afford immigrants the opportunity to apply for various remedies from 
deportation.24  



 
 

2. Health Law: 
 

8. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 restricts publicly 
supported health care for lawfully admitted immigrants within five years of their arrival.25  
Undocumented immigrants have severely limited access to Medicaid and the State Children’s 
Health Insurance Program (SCHIP).26 Moreover, as undocumented immigrants are 
disproportionately represented in the low-wage workforce, they generally do not receive health 
insurance through their employers and often cannot afford to pay for health insurance.27 Further, 
the 2010 Patient Protection and Affordable Care Act (PPACA) prohibits undocumented 
immigrants from participating in the new health insurance exchanges.28  As a result, there is no 
domestic framework to ensure long term access to health care for undocumented immigrants. 
 

9. Pursuant to the Emergency Medical Treatment and Leave Act (EMTALA), all hospitals 
receiving federal Medicare are required to provide emergency care to all patients, regardless of 
immigration status or ability to pay.29  EMTALA, however, only requires hospitals to stabilize an 
emergency medical condition and ensure that the transfer will not cause any further deterioration 
in the patient’s condition.30  Hospitals in violation of EMTALA are subject to penalties, 
including civil monetary penalties, and license revocation.31  However, studies have shown that 
while patient dumping has increased, HHS enforcement of EMTALA violations has been 
“lax.”32   
 

10. The Federal Medicare statute requires that hospitals provide discharge planning by evaluating 
patients’ post-discharge needs and make “appropriate arrangements for post-hospital care … 
before discharge” for all patients who may suffer adverse consequences upon discharge.33 If a 
hospital chooses to transfer a patient to another facility, it must comply with the Centers for 
Medicaid and Medicare Services Conditions of Participation relating to patient discharges, which 
defines “appropriate” facility to mean a facility that can meet the patient's medical needs. 34  
Hospitals are also required to continually review whether discharge plans are responsive to 
patients’ discharge needs following discharge.35 
 

III. Promotion and Protection of Human Rights 
 

A. Violations of International Human Rights Norms 

11. Medical repatriations violate several international human rights obligations:36 
 

• Universal Declaration of Human Rights (“UDHR”): Arts. 2 and 7 (right to non-
discrimination), Art. 3 (right to life), Art. 8 (right to an effective remedy), Art. 10 (right 
to a hearing), and Art. 25 (right to health).37   

• International Covenant on Civil and Political Rights (“ICCPR”), (ratified by the U.S.): 
Arts. 2, 26 (right to non discrimination), Art. 6 (right to life), Art. 13 (due process in 
expulsion proceedings), Art. 17 (right to privacy).38  

• International Convention on the Elimination of all forms of Racial Discrimination 
(“ICERD”) (ratified by the U.S.): Arts. 1, 2 and 5.39 

• United Nations Convention on the Rights of Persons with Disabilities (“UN Disabilities 
Convention”) (signed by the U.S.): Art. 11 (mandating state parties to take “all necessary 



 
 

measures to ensure the protection and safety of persons with disabilities in situations of 
risk, including…humanitarian emergencies”), Art. 10 (right to life); Art. 14 (right to 
liberty and security), Art. 25 (right to health).40   

1. Right to Liberty and Due Process 
 

12. Extrajudicial medical repatriations violate immigrants’ rights to Due Process and judicial 
protection because the deportations are lacking the basic requisite safeguards guaranteed under 
the Fifth and the Fourteenth Amendments of the U.S. Constitution41 and protected by the ICCPR 
and UDHR.42  When hospitals deport undocumented immigrants without proceeding through 
immigration hearings, they circumvent the law and foreclose the right to a fair hearing by 
preventing access to possible domestic remedies and denying immigrants’ their right to defend 
themselves.    
 

2. Rights against arbitrary deprivation of liberty 
 

13. Extrajudicial medical repatriations violate the UDHR’s guarantee to “the right to life, liberty and 
security of person.”43  They further violate the ICCPR prohibition against arbitrary deprivation of 
liberty except by procedures established by law.44  
 

3. Right to Life and Health Care 
 

14. Medical repatriations deprive undocumented persons of their right to life and health in violation 
of article 3 of the UDHR, as well as article 6 of the ICCPR and article 5 of ICERD, both of 
which are binding on the U.S and articles 10, 11 and 25 of the UN Disabilities Convention, to 
which the U.S. is a signatory.45  Not only are patients denied access to healthcare in the U.S., 
they are frequently transferred to countries that cannot provide the required level of care.46   
Moreover, the denial and restriction of immigrants from funding for long-term health care 
services violates article 25 of the UDHR and article 5 of ICERD.47  As one U.S. Court has 
held, the right to continued medical care is “implicit in the concept of ordered liberty,” 
such that if the government were to deny this right, “neither liberty nor justice would exist if they 
were sacrificed.”48  Like all human rights, the right to health imposes a duty on the state to 
respect, protect and fulfill.  The duty to respect requires the state to refrain from denying or 
limiting equal access to health services for all persons, including undocumented 
immigrants.49 The duty to fulfill requires states to adopt appropriate legislative, administrative, 
budgetary, judicial and other measures towards the full realization of the right to health.  The 
duty to protect requires states to take measures to prevent third parties from interfering with 
this right.50  The U.S. is in breach of all these duties. It has created a financial and legislative 
system that encourages hospitals to engage in extrajudicial deportations.  It has failed to 
adequately enforce existing laws regarding discharge plans. It has failed to implement adequate 
safeguards to ensure informed consent to transfers.  Finally, it has failed to protect immigrants 
and ensure that transfers occur only to countries with capacity to provide appropriate care.  



 
 

 

4. Right to Non Discrimination 
 

15. Extrajudicial medical repatriations deprive immigrants of their right to be free from 
discrimination by withholding crucial health care services to immigrants that would otherwise be 
available to them but for their immigration status in violation of articles 2 and 7 of the UDHR,51 

articles 2 and 26 of the ICCPR,52 and article 5 of ICERD.53 Discrimination means any 
distinction, exclusion or restriction made on the basis of various grounds which has the effect or 
purpose of impairing or nullifying the recognition, enjoyment or exercise of human rights and 
fundamental freedoms, including the right to health.54  States have an obligation to both 
proactively prohibit and eliminate discrimination on all grounds and ensure equality to all. 
ICERD explicitly underscores that States must prohibit and eliminate racial discrimination and 
guarantee the right of everyone to public health and medical care.55  Discrimination leads to 
marginalization of specific groups and makes these groups more vulnerable to poverty and ill-
health.56 The United States is in direct violation of these obligations because it affirmatively 
denies immigrants access to health care on the basis of immigration status. 
 

IV. RECOMMENDATIONS 
 

1. Prohibition of Extrajudicial Repatriation:  The U.S. Department of Health and Human 
Services (“HHS”) should promulgate Federal health care regulations prohibiting involuntary 
extrajudicial deportation. 
 

2. Increased Enforcement and Sanctions for EMTALA violations: HHS should adopt an active 
role in the investigation and prosecution of EMTALA violations by auditing hospital discharge 
and transfer records and initiating investigations into suspicious transfers.   
 

3.  Enforcement of Medicare Discharge Laws: To ensure that Hospitals are in compliance with 
the Medicare Discharge laws, HHS should require that before transferring any patient outside of 
the U.S. for post-discharge care, hospitals submit the discharge and post-assessment care plan to 
HHS for approval. In all international patient transfers, HHS should ensure that the receiving 
facility is appropriate for the patients needs and meets the federal and international standards of 
care. 
 

4. Transparency and Reporting Requirements: HHS should impose more stringent reporting 
requirements that require hospitals to immediately report any adverse consequences to patients 
following discharge. The HHS Inspector General has recommended that “steps be taken to 
encourage hospitals to report suspected cases of patient dumping, including making reporting of 
suspected cases of dumping a condition of participating in the Medicare program,”57 and 
recommended that hospitals be required to “clearly identify transferred patients.”58   
 

5. Universal Health Care: In keeping with its obligations under international human rights law, 
the U.S. should provide universal health care, regardless of immigration status.   In addition, 
Congress should repeal all restrictions on immigrants’ access to healthcare. 
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