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ICJ submission to the Universal Periodic Review of India 

1. The International Commission of Jurists (ICJ) welcomes the opportunity to contribute 
to the Human Rights Council‟s Universal Periodic Review (UPR) of India. In this submission, 
the ICJ brings to the attention of the Human Rights Council‟s Working Group on the UPR 
(Working Group) and to the Human Rights Council (Council) issues concerning:  
(1) the ratification of the Convention against Torture (CAT); (2) access to justice, especially in 
the context of business and human rights; and (3) international human rights instruments 
and mechanisms. 

PREVENTION OF TORTURE BILL (PTB) 

2. In its 2008 Universal Periodic Review, it was recommended that India expedite its 
ratification of the CAT, as well as to sign and ratify the Optional Protocol to the CAT 
(OPCAT). In response, the delegation from India stated that ratification of CAT was being 
processed by the Government.1 

3. On 6 May 2010, the lower house of Indian Parliament (Lok Sabha) passed the 
Prevention of Torture Bill 2010 without any discussion. The Bill was subsequently referred to 
a Select Committee by the Upper House (Rajya Sabha), following which the Select Committee 
of the Upper House drafted substantive amendments and prepared a revised Bill. While 
curing some deficiencies, the revised Bill still fails to comply with several key provisions in 
the CAT as well as India‟s obligation to prohibit torture and ill-treatment under the 
International Covenant on Civil and Political Rights (ICCPR). Six concerns are highlighted 
herein. 

(i)  Death penalty 

4. Torture causing death is punishable by death or life imprisonment under Section 4(2). 
The ICJ considers the imposition of the death penalty to violate the right to life and right to 
be free from cruel, inhuman or degrading punishment. The UN General Assembly has 
repeatedly called on all retentionist States, most recently in December 2010, to “progressively 
restrict the use of the death penalty and to reduce the number of offences for which it may be 
imposed;” and to “establish a moratorium on executions with a view to abolishing the death 
penalty”.2 The establishment by India of a new offense for which the death penalty may be 
applied would fly in the face of these prescriptions..  

(ii)  Statute of limitations  

5. Section 6 imposes a statute of limitations on complaints of torture. If a complaint is 
not made within two years from the date of the alleged acts, the victim is precluded from 
obtaining a legal remedy for torture. The accused is thereby immune from subsequent 
prosecution. Section 6 represents a serious impediment to the eradication, prevention, 
prosecution and punishment of torture. It also interferes with victims‟ access to justice and 
thus violates victims‟ right to remedy and reparations. Section 6 is incompatible with the 
object and purpose of the CAT and the ICCPR. 

(iii)  Limited immunity for public officials 

6. Section 7 provides a form of statutory immunity for public officials. A public official 
acting or purporting to act in the discharge of an official duty is immune from prosecution 
unless permission for prosecution is obtained from a senior officer in the Central or State 
Government. A decision to deny permission to prosecute can only be taken in the first three 
months from the date an application is made. If no decision is taken within three months, 
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permission is deemed to have been granted and the public servant will be subject to 
prosecution. Where the Government or competent authority denies permission, there must 
be written reasons justifying the decision. The complainant is entitled to appeal such a 
decision to the High Court within 90 days. 

7. Notwithstanding these counterbalances, it remains possible that a public servant will 
be immune from prosecution and punishment for an act of torture. It is also a serious 
impediment in accessing justice and reparations and is not compatible with the object and 
purpose of the CAT and the ICCPR. 

(iv)  Definition of torture and cruel, inhuman or degrading treatment or punishment 

8. The Supreme Court of India, in its recent decision Prithipal Singh etc. v State of Punjab 
and Anr, etc,3 affirmed the State‟s unequivocal obligation to prohibit torture, and specifically 
cruel, inhuman and degrading treatment of all persons. The definition of torture in the 
revised Bill nevertheless fails to do so in four respects: (1) it fails to criminalise complicity in 
or instigation of acts of torture; (2) it uses a stricter definition of cruel, inhuman or degrading 
treatment than “severe pain and suffering, whether physical or mental” (as in article 1 of the 
CAT); (3) it fails to criminalise cruel, inhuman or degrading treatment; and (4) it does not 
prohibit corporal punishment or punishment that constitutes cruel, inhuman or degrading 
punishment.  

(v)  Non-refoulement 

9. The revised Bill does not contain any provision or reference to non-refoulement. The 
principle of non-refoulement is a basic component of the prohibition of torture and must be 
included in the implementing legislation. It is imperative that a person not be transferred 
forcibly to a third country where he or she faces a risk of torture or ill-treatment.  

(vi)  Preventative measures 

10. A key aspect of the article 2 obligation is that States parties take “effective legislative, 
administrative, judicial or other measures to prevent acts of torture… under [their] 
jurisdiction” (emphasis added). The Committee against Torture views preventive measures 
as paramount, transcending the items enumerated specifically in the Convention or the 
demands of its General Comment.4 The revised Bill contains no specific preventive measures. 
Nor has India taken any steps towards signing or ratifying the OPCAT despite the 
recommendation of the UPR in 2008. 

ACCESS TO JUSTICE, ESPECIALLY IN THE CONTEXT OF BUSINESS AND  
HUMAN RIGHTS 

11. India has a history of human rights abuses in which corporations have been 
involved.5 Recent reported cases include the gas leakage at Union Carbide‟s chemical plant 
at Bhopal,6 Enron‟s Dabhol power project in Maharashtra,7 Tata‟s proposed car plant in West 
Bengal,8 and Vedanta‟s mining operations in Orissa.9  

12. Indian law offers various judicial and non-judicial remedies for human rights abuses 
involving corporations.10 In addition to its ordinary laws, several provisions of the Indian 
Constitution are horizontally applicable to legal persons,11 thus providing victims with a 
legal means to hold corporations accountable for human rights abuses. 

13. There are, however, a number of factors that impair the capacity of victims of 
corporate human rights abuses to seek remedies in the legal system. 12  While the legal 
framework may sometimes limit the scope of available remedies, usually it is the non-
enforcement or lax enforcement of laws that poses the most critical problem. This situation is 
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mainly due to inadequate manpower, under-developed infrastructure, administrative 
apathy, “red-tape” or corruption.13 

14. Both legislation and judicial decisions suffer from a lack of implementation by 
relevant Government agencies.14 Courts have had to be approached multiple times with 
requests for the implementation of their guidelines and directions in relation to, for example, 
child/bondage labour, environmental pollution or the right to a speedy trial.15 

15. Many people cannot afford to pay fees of courts; petitioners filing civil suits must pay 
ad valorem court fees (fees levied in proportion to the value of the claim made).16 Therefore, 
large amount sought as compensation in mass tort cases will result in prohibitive court 
fees.17 This issue has been raised publicly, including by the Law Commission of India in 
200418 and again in 2009, when it recommended that the Government consider introducing 
maximum chargeable court fees. None of these recommendations has been acted upon.19 

16. In addition to court fees, there are lawyers‟ fees. Lawyers are not permitted to charge 
contingent fees,20 and pro bono assistance is unavailable. Article 39A of the Constitution 
provides the following Directive Principle: “The State shall… provide free legal aid… to 
ensure that opportunities for securing justice are not denied to any citizen.”21 Access to legal 
aid has been interpreted by the Supreme Court to be a fundamental right.22 Nevertheless, the 
availability of legal aid remains limited in practice. Section 12 of the Legal Services 
Authorities Act states that every person shall be entitled to legal services if he/she falls 
within the list of specified categories of people23 or has annual income of less than a certain 
amount. The Legal Aid Authority must also be satisfied that such person has a prima facie 
case to prosecute or to defend.24 Legal aid is therefore available to a very limited number of 
people.25  

17. Those who overcome this barrier face endemic delays in court proceedings that 
effectively result in justice being denied. At the end of November 2010, there were 54,644 
cases pending before the Supreme Court, of which 35,206 have been pending for more than 
one year,26 while the situation of High Courts and lower courts was even worse.27 These 
figures have since risen- about 25% of the cases pending before High Courts have remained 
unresolved for more than ten years.28 

18. A key reason for delays is a lack of resources. The number of judges and courts in 
India is much lower per capita than is typical in other countries.29 There are a limited 
number of sanctioned positions in courts, and even then many remain unfilled. The number 
of reported vacancies in courts include: 4 out of 26 in the Supreme Court, 266 out of 866 in 
the High Courts, and 3,239 out of 16,158 in the District and Subordinate Courts.30 This is a 
key factor31 contributing to the backlog of cases.32 The situation has not improved much 
despite the relative success of Lok Adalats (the people‟s courts)33 that have been established.34 

19. Additionally, there is the detrimental influence of corruption. The 2010 Corruption 
Perceptions Index places India at 87th position out of a total 178 countries.35 It is believed that 
corruption is most prevalent in lower courts, yet accountability measures like the 
impeachment of judges does not seem to work, and the legal bar is failing in curbing 
corruption at the bench.36 The problem of corruption remains rampant despite initiatives 
such as the Right to Information Act, the Prevention of Corruption Act, and the Prevention 
of Money Laundering Act.37 

20. There are increasingly frequent reports of companies resorting to „Strategic Lawsuits 
Against Public Participation‟ (SLAPP) as a way of harassing human rights campaigners and 
activists that challenge business operations.38 By silencing dissenting voices, SLAPP suits not 
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only undermine the right to freedom of speech and expression but also discourage people‟s 
participation in decision-making processes affecting them. 

INTERNATIONAL HUMAN RIGHTS INSTRUMENTS AND MECHANISMS 

21. India has ratified or acceded to several core human rights treaties, but is yet to 
become a party to the First and Second Optional Protocols to the ICCPR,39 the Optional 
Protocol to the ICESCR,40 the Optional Protocol to the CEDAW,41 the CAT (despite being a 
signatory since 1997), the Optional Protocol to the CAT, the ICRMW,42 the ICPED,43 the 
Rome Statute on the International Criminal Court, and the Convention on the Status of 
Refugees. 

22. India is systematically late in all of its reporting obligations to treaty bodies, with the 
exception of the combined third and fourth reports to the Committee on the Rights of the 
Child, due on 10 January 2005 and submitted on 26 August 2011. India has fail to adhere to 
reporting deadlines for periodic reports to the Human Rights Committee (HRCttee), the  
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Committee on Economical, Social and Cultural Rights (CESCR), and the Committee on the 
Elimination of Discrimination against Women (CEDAW): 

 India is yet to submit its fourth report to the HRCttee, which was due on 31 
December 2001; 

 India‟s sixth periodic report to CESCR, due 30 June 2011, is outstanding; 

 India has failed to submit its combined fourth and fifth report to CEDAW, due since 
8 August 2010. 

23. Although India has extended a standing invitation to the Special Procedures as of 14 
September 2011, it is yet to respond to requests for visits to India by 11 Special Procedure 
mechanisms, despite several reminders in many instances.44  

RECOMMENDATIONS 

24. The ICJ calls upon the Working Group and the Council to urge the Government of 
India to: 

Concerning the Prevention of Torture Bill (PTB): 

i). Insert a provision in the PTB to recognise the criminal liability of public officials 
and/or superior or commanding officers complicit in, or instigating acts of, torture 
and other cruel, inhuman or degrading treatment or punishment; 

ii). Criminalise acts of cruel, inhuman or degrading treatment or punishment as a 
separate offence; 

iii). Insert a provision in the PTB explicitly prohibiting corporal punishment or any other 
punishment constituting cruel, inhuman or degrading treatment or punishment; 

iv). Eliminate the death penalty as a penalty for the offence of torture causing death and 
replace it with a lengthy term of imprisonment; 

v). Remove sections 6 and 7 from the PTB ; 
vi). Insert a provision in the PTB prohibiting persons from being transferred to any State 

where there is a risk of torture or other cruel, inhuman or degrading treatment or 
punishment; 

vii). Increase the human rights training and education of staff involved in custody; 
viii). Ensure that persons convicted of torture or ill-treatment are prevented from working 

in places of detention, interrogation or imprisonment; 
ix). Take steps to guarantee that detained persons are brought before a judge or other 

independent judicial officer regularly and allowed visits from family; 
x). Establish an effective mechanism immediately to prevent, through monitoring, the 

use of torture and ill-treatment through the National Human Rights Institution, and 
eventually by becoming a party to the OPCAT and allowing for visits by the 
international mechanism established thereunder; 

Concerning access to justice: 

xi). Ensure better implementation of laws and court decisions; 
xii). Increase the number of courts and judges by immediately filling all vacancies; 

xiii). Make legal aid available to a larger segment of the population, encourage lawyers to 
take on pro bono work, and minimise court fees; 

xiv). Encourage more plaintiffs to resort to the Lok Adalats (the people‟s courts) and other 
alternative dispute resolution mechanisms such as the National Green Tribunal to 
address environmental complaints, and/or a national commission to address 
discrimination and unequal treatment complaints arising from the private sector; 
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xv). Amend the Protection of Human Rights Act so as to expressly empower the NHRC 
as well as State commissions to investigate claims of victims of human rights abuses 
by companies; 

xvi). Establish an independent anti-corruption commission backed with investigative 
powers, prosecutorial competency and fast-track courts to address allegations of 
corruption; 

xvii). When considering implementing State-sponsored development projects, give 
adequate consideration to the interests of vulnerable communities which may be 
adversely affected, and expand and strengthen the scope of human rights and 
environment impact assessments; 

xviii). Revise the Indian Companies Act of 1956 to impose a duty on directors to consider 
the interests of stakeholders when making decisions and require companies to 
disclose their non-financial performance in annual reports; 

Concerning international instruments and mechanisms: 

xix). Become a party to: the First and Second Optional Protocols to the ICCPR; the 
Optional Protocol to the ICESCR; the Optional Protocol to CEDAW; the Convention 
against Torture and its Optional Protocol; the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of Their Families; the 
International Convention for the Protection of All Persons from Enforced 
Disappearances; the Rome Statute on the International Criminal Court; and the 
Convention on the Status of Refugees; 

xx). Establish a moratorium on executions with a view to abolishing the death penalty, 
and take immediate steps toward abolition of the death penalty in law; 

xxi). Immediately sign, with a view to ratifying, the Third Optional Protocol to the CRC; 
xxii). Provide without delay its fourth periodic report to the HRCttee, its sixth periodic 

report to the CESCR, and its combined fourth and fifth periodic report to CEDAW; 
xxiii). Accept at the earliest opportunity the requests for country visits to India from the 

Special Rapporteur on torture; the Special Rapporteur on racism; the Special 
Rapporteur on extrajudicial, summary or arbitrary executions; the Special Rapporteur 
on the sale of children; the Working Group on Enforced or Involuntary 
Disappearances; the Special Rapporteur on adequate housing; the Special Rapporteur 
on indigenous people; the Special Rapporteur on water; the Special Rapporteur on 
independence of judges and lawyers; the Working Group on Arbitrary Detention; 
and the Special Rapporteur on trafficking in persons, and extend to the mandate 
holders all reasonable cooperation and assistance to facilitate timely and effective 
country missions; 

xxiv). Present to the Council, during the plenary session to adopt the outcome document 
for the UPR of India, a national plan of action for the implementation of accepted 
recommendations and voluntary pledges and commitments; 

xxv). Present to the Council, two years after adoption of the outcome document, a mid-
term progress report on the status of implementation of recommendations and 
voluntary pledges and commitments. 
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