El Salvador, Bogota, March 27, 2019
Secretariat of the Committee on the Elimination of Discrimination Against Women
Office of the United Nations High Commissioner for Human Rights
Palais Wilson
52, rue des Pâquis
CH-1201 Geneva 10
Switzerland
Re: Report for the Third Universal Periodic Review ("UPR") on El Salvador, 34th
Session of the UPR Working Group ("Working Group") of the Human Rights Council
("Council")
Distinguished members of the Council:
1.

The Center for Reproductive Rights (the “Center”) is an independent non-governmental
organization that promotes gender equality and the fulfilment of women’s reproductive rights
across the world. La Agrupacion Ciudadana is an independent non-governmental organization
that works towards the recognition of women’s reproductive rights in El Salvador. The Center
and La Agrupacion seek to contribute to the Council’s work by providing independent
information concerning El Salvador’s obligations to guarantee women's reproductive rights
protected under international human rights law.

2.

In light of El Salvador’s upcoming review by the Council, this letter highlights El Salvador’s
failure to comply with its obligations under international human rights law to take all
appropriate measures to eliminate discrimination against women in the field of healthcare,
reproductive rights and other human rights and fundamental freedoms.

3.

This letter is presented as follows: I We set out El Salvador’s current legislation concerning
abortion; II We set out the tragic and fatal consequences of El Salvador’s continuing
criminalization of abortion, which are compounded by inadequate and ineffective healthcare
policies; III We set out the various recommendations issued by UN Treaty bodies and outline
the failed domestic attempts to reform the legislation; IV We include a list of questions for the
Working Group to ask the State Party’s representatives; and V We include a list of
recommendations that we respectfully propose the Working Group should make to the State.

I.

El Salvador’s total criminalization of abortion

4.

El Salvador enacted a Criminal Code in 1998 which criminalized abortion under any
circumstances, even in cases of rape or incest, where it endangers the mother’s life, or where
the fetus is unviable. 1 It also criminalizes health professionals, working either in hospitals or
clinics, who perform abortion. 2 The Criminal Code also provides that health professionals must
report a pregnant woman or an adolescent girl to the authorities whenever they suspect that they
may have had, or attempted to have, an abortion. 3 This obligation, which is in clear breach of
patients’ confidentiality, has no equivalent in any other State. The dramatic effect of this
provision is that women who suffer obstetric emergencies, including a miscarriage and
stillbirths, prefer not to seek healthcare assistance. And if women do seek medical attention,
they face being reported to the authorities and prosecuted. 4
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5.

El Salvador also amended its Constitution in 1999 to recognize an embryo as a human being
from “the moment of conception.” 5 This means that a person who performs or self-induces an
abortion can be prosecuted for homicide, facing imprisonment of up to 50 years.6

II.

The Impact of El Salvador’s continued criminalization of abortion and its violation of
international human rights law

6.

The implications of criminalizing abortion in all circumstances and imposing a legal obligation
on medical professionals to report those that they suspect may have had, or attempted to have,
an abortion, are that the women and children of El Salvador endure serious human rights
violations in numerous respects.

A.

Health risks due to unsafe abortions

7.

Unsafe abortion can lead to a range of harms that affect women’s quality of life and well-being,
including the potential for life-threatening complications,7 such as incomplete abortion,
infection, uterine perforation, pelvic inflammatory disease, hemorrhage, or other injury to
internal organs, all of which may result in death, permanent injury or infertility.8

8.

Between January 2005 and December 2008, the Ministry of Health’s Information, Monitoring
and Evaluation Unit reported that 19,290 abortions took place, with 27.6% of those abortions
being performed on adolescents.9 The actual figures are likely however, to be much higher as,
due to the criminalization of abortion, it is impossible to obtain reliable data.

9.

El Salvador's total criminalization of abortion puts pregnant women at significant risk as the
law compels them to carry to full term even if there are potentially grave implications for their
health and their babies' health.

10.

Women who are suffering from obstetric complications have died from lack of medical
treatment because they have been afraid to attend public hospitals.10 Between 2000 and 2011,
57.4% of formal complaints to the authorities regarding potential breaches of anti-abortion
legislation came from staff in public hospitals and from the Salvadoran Social Security
Institute.11 It is notable that there were no complaints at all made by private hospitals or private
healthcare centers and physicians.12 This cannot be coincidental, and demonstrates that these
laws operate in a way that discriminates against poor women in particular.

11.

The effect of having to carry an unwanted pregnancy to full term is also damning on women’s
mental health, with many pregnant women resorting to suicide. 13 In fact, according to the
Maternal Death Surveillance System of the Ministry of Health of El Salvador, the most
common cause of death amongst teenage mothers in El Salvador is suicide.14

B.

Prosecution and imprisonment

12.

El Salvador’s laws have led to the unjust prosecution and imprisonment of vulnerable women.
Between 2000 and 2011, 129 women in El Salvador were prosecuted for abortion or homicide
when the fetal deaths occurred in the last months of pregnancy.15 Of these 129 women,16 26
were convicted of homicide17 and 23 were convicted of abortion.18

13.

According to reports of interviews, many of the women arrested or charged for abortion-related
crimes were unaware that they were pregnant at the time and/or had suffered obstetric
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emergencies. Having sought medical assistance, they were subsequently reported by hospital
staff and interviewed by police officers, or by the doctors themselves, without any legal
representation, while receiving medical attention and, in certain cases, while still under the
effect of anesthesia.
14.

Abortion-related investigations invariably lead to the prolonged, pre-trial detention of
vulnerable women.19 They are held in unsuitable prisons20 without access to personal hygiene
items.21 Many have been incarcerated while still suffering from complications or even
hemorrhaging.22 The incarceration of sick and vulnerable women is unnecessary,
disproportionate, and uniquely impacts upon women while in a particularly fragile state,
thereby constituting a flagrant violation of their human rights.

15.

The Center has been acting for a group of El Salvadoran women who, between 1999 and 2011,
were each sentenced to up to 40 years in jail following reported miscarriages, mostly on
charges of aggravated homicide.23 Several global news outlets have reported that at least thirty
women jailed for abortions have been freed over the last 10 years following retrials and
reviews, but around twenty women still remain in prison. 24

16.

In March 2019, however, the government of El Salvador decided to commute the prison
sentences of three women who were wrongly imprisoned after suffering obstetric
emergencies.25 One of the three women, named Alba Lorena Rodriguez, was represented by the
Center before the Inter-American Commission on Human Rights. Alba was 21 years old when
she learned that she was pregnant for the third time in 2009. During her regular prenatal
appointment, Alba informed her doctor that she had twice experienced bleeding and was
assured that her pregnancy was fine. Alba subsequently suffered a miscarriage and sought help,
only to be accused of having an abortion and later of aggravated homicide. Alba was sentenced
to 30 years in prison and was denied pardon in 2014, as well as a request to have her sentence
commuted in 2015.26

C.

Impact on adolescent girl’s personal development and education

17.

The total criminalization of abortion has a devastating effect on pregnant adolescent girls
(especially between 12 and 14)27 since they are effectively forced to leave education with little
possibility of resumption after giving birth.28 Lower levels of education are attained by teenage
mothers, leading to a reduction in economic opportunity and, consequently, increased poverty.29

18.

Furthermore, children of teenage mothers, later in life, are more likely to attain lower levels of
education and are at greater risk too of teenage pregnancy, thereby leading to a perpetuating
vicious cycle of children being born to teenage mothers in continuing poverty.30

19.

This negative impact is compounded by the fact that El Salvador has one of the highest
adolescent pregnancy rates in Latin America: almost a quarter of women between 20 and 24
years old had their first child before they turned 18.31

D.

Sexual violence against girls and adolescents

20.

Sexual violence committed against women is an endemic problem in El Salvador. In the first
semester of 2017, the National Police of El Salvador registered 1,948 cases of sexual offenses,
of which 72.52% were committed against adolescents: 95.43% of them were against girls and
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4.57% were against boys.32 Alarmingly, the rate of rape peaks in relation to 12 to 14-year-old
girls.33
21.

Yet the legislation prohibits abortion even where pregnancy results from rape or other sexual
violence. Forcing women and girls to continue their pregnancies even in the case of sexual
violence, rape or incest leads to serious mental health consequences for these women.34 Not
only do they lose control over their bodies, they also lose control over their lives.35 In an
attempt to regain control, many women feel compelled to seek an unsafe backstreet abortion.
As explained above, this very frequently carries fatal or other serious consequences.36

E.

Sex education

22.

El Salvador also has one of the highest adolescent pregnancy rates in Latin America.37 A key
cause of this is the limited availability of sex education. 38 There has been strong resistance in
El Salvador to providing sex education, arising mainly from the misguided social stigma
attached to it;39 a fear that the provision of information to young people will lead to them
becoming "curious" and sexually active.40 Amongst women and girls without higher secondary
education, sexual education is virtually non-existent.41 In educational centers, attention is given
to the development of the body during puberty, while contraceptive methods receive less
attention.42 A 2014 report called into question the quality of sexual education in El Salvador
given that nearly one third of women taking oral contraception were uncertain of what to do if
they missed the pill, and 80% of women who used pregnancy prevention methods were unable
to identify when in their menstrual cycle they were most likely to get pregnant.43

23.

While the Ley General de Juventud was passed in 2012, recognizing the El Salvador
government’s obligation to provide a comprehensive sexual education,44 the lack of access to
information is greater in rural areas than in urban areas: 80% of girls with one to three years of
formal education were reported in a 2008 census as receiving no information of any kind,
increasing to 97% for those with only one year of formal education.45

F.

Contraception

24.

El Salvador’s high adolescent pregnancy rate is exacerbated by the restrictive provision of
emergency contraception by El Salvador’s public health service.46 Unsurprisingly, there is a
huge unmet need for modern contraception in El Salvador: 33% of married women under 24
and a massive 61% of single, sexually active women under 24 do not use any modern
contraceptive method, despite not wanting a child soon or at all.47

25.

El Salvadoran girls also face barriers of access to effective contraception because of the unclear
interpretation of relevant laws. While the age of consent in El Salvador is 18, it is a crime under
the Criminal Code to "promote or facilitate the corruption of a person under eighteen years of
age in sexual or erotic acts, individually or organized, publicly or privately"48 with any person
who is found to have done so being "punished with a penalty of three to eight years in
prison."49 This has led some health service providers to interpret the law such that they may be
held criminally liable if they provide contraception to girls believed to be under the age of 18.50
Access to contraceptives and other sexual health services is also being denied by health service
providers mistakenly interpreting secondary legislation requiring children under the age of 18
to obtain parental or guardian consent prior to the provision of medical care.51
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26.

The issue of access to sexual health services and contraception is a significant issue in rural
parts of El Salvador. Such services are limited in number, frequently requiring long distances to
be travelled, and generally poorly stocked, overcrowded and understaffed clinics.52 Interview
subjects reported that people do not go to clinics because they do not have the money and the
clinic is far away.53

III.

El Salvador has failed to implement recommendations from UN Treaty Bodies

G.

International calls and recommendations to decriminalize abortion

27.

In October 2018, the UN Committee on the Rights of the Child ("CRC") noted its deep concern
about the extremely high rate of teenage pregnancies in El Salvador, and requested El Salvador
to “[d]ecriminalise abortion and ensure access to safe abortion and post-abortion care
services for adolescent girls, making sure that their views are always heard and given due
consideration as a part of the decision-making process…".54

28.

In March 2018, the Inter-American Commission on Human Rights called on El Salvador to
review carefully the convictions of at least 26 women and to amend the legislation that
currently bans abortion in all circumstances, to bring it into line with international human rights
law.55

29.

In December 2017, the UN High Commissioner for Human Rights, Mr Zeid Ra’ad Al Hussein,
issued a statement urging El Salvador "to launch a moratorium on the application of article 133
of the Penal Code, and review all cases where women have been detained for abortion-related
offences, with the aim of ensuring compliance with due process and fair trial standards."56 Mr
Al Hussein also stated that "should it be found their cases were not compliant, I appeal for the
immediate release of these women."57

30.

In March 2017, the Committee on the Elimination of All Forms of Discrimination against
Women (the "CEDAW") recommended that El Salvador overturn its legislation criminalizing
abortion and enact legislation to prevent sexual harassment of girls at school, strengthen the
capacity of teaching staff in comprehensive sexual education, and strengthen measures to
ensure access to sexual and reproductive health services.58

31.

In January 2015, six UN Chair-Rapporteurs and Special Rapporteurs called on El Salvador to
repeal its anti-abortion legislation, release the women who remain incarcerated without due
process under those laws, stop the prosecution and imprisonment of women who arrive at
hospitals seeking medical care for obstetric emergencies, and “ensure access to sexual and
reproductive health and rights, including maternal health care and access to all methods of
modern contraception”.59

32.

In 2014, the CESCR reiterated its concern at the continuing total criminalization of abortion,
noting the scarcity and inadequacy of sexual and reproductive health services, particularly for
girls and women, which continues to give rise to high maternal mortality and teenage
pregnancy rates. The CESCR urged El Salvador to revise its total prohibition of abortion,
redouble its efforts to reduce the high rate of teenage pregnancies and ensure access to readily
available sexual and reproductive health services, particularly in rural areas.60

33.

At El Salvador’s last UPR in November 2014, twelve States expressed concern and called on El
Salvador to amend or repeal its severe and punitive anti-abortion laws.61 On 17 December
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2014, the Working Group submitted its Report on El Salvador,62 calling on El Salvador to
decriminalize life-saving abortion and abortion in the cases of pregnancies resulting from rape
or incest and immediately and unconditionally releasing all women and girls incarcerated for
having undergone an abortion, or for having endured one spontaneously, and also removing
their criminal records.63
34.

In 2010, the CRC expressed its concern at El Salvador’s high number of teenage pregnancies,
and at the fact that the criminalization of abortion may lead girls to resort to unsafe and
clandestine abortion practices, sometimes with fatal consequences,64 in violation of El
Salvador’s obligations under the Convention on the Rights of the Child.65 Furthermore, this
Committee noted the high number of young girls who drop out of school as a result of teenage
pregnancy.66 Accordingly, it recommended that El Salvador should promote and ensure access
to sexual education and reproductive health services for all adolescents and consider revising
the provisions of the penal code criminalizing termination of pregnancy in all circumstances.67

H.

Domestic attempts to decriminalize abortion

35.

In recent years there have been some proposed amendment to El Salvador’s criminalization of
abortion, however these have never been realized and the opportunity to do so may have been
missed. In 2016 and 2017, two members of Parliament tabled two different draft bills to
decriminalize abortion.68 MP Peña proposed a bill in 2016 to include exceptions to Article 133
of the Criminal Code, allowing abortion: (a) to save the mothers’ life if in danger; (b) when
pregnancy results from rape; (c) when the fetus is not viable; and (d) in the case of minors,
when the pregnancy results from rape, subject to the parents’ consent.69 In 2017, Senator
Wright tabled the second bill proposing narrower exceptions to the law hoping to obtain the
favorable vote of more conservative legislators. However, El Salvador’s Legislative Assembly
failed to bring up a vote to reform its abortion law. The legislative period ended on 30 April
2018.70 On 1 May 2018, a new Assembly was created and is dominated by conservative parties
that are opposed to the decriminalization of abortion and will not even bring it up for
discussion.71

36.

On 3 February 2019, El Salvador elected a new President to serve a five year term: Nayib
Bukele.72 Aged 37, the President started his career in politics only 7 years ago as a member of
the left-wing party Farabundo Marti National Liberation Front, however he has ultimately been
elected as President whilst being a member of the right-wing party Grand Alliance for National
Unity ("GANA").73 Therefore, in the absence of any clear indication from the President, his
political allegiances and views are relatively unclear.74 It is reported that Bukele has voiced
some support for abortion solely in instances where the mother’s life is at risk,75 however this
conflicts with the conservative views of his current political party GANA.76 As such, although
it is difficult to anticipate how Bukele’s coming to office will affect the status of abortion in El
Salvador, it is unlikely that it will result in the legislative, political and cultural changes
required to adequately protect the human rights of women and young girls.

37.

The recent court case of Imelda Isabel Cortez Palacios ("Imelda") also illustrates the dramatic
and cruel situation affecting women and adolescents as a result of the total criminalization of
abortion. After being repeatedly raped by her step-father since the age of 12, Imelda became
pregnant with his child when she was 18. She suffered an obstetric emergency, giving birth to a
baby girl in the latrine at her family’s home. Imelda did not know that she was pregnant and
screamed for help before she fainted and started to hemorrhage heavily. Her mother took her to
the local public hospital, where medical personnel determined she had given birth. Because
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there was no baby or fetus present, they notified the police. The baby was rescued from the
latrine without any injuries.77 The Prosecution did not present any evidence that Imelda had
taken any action to endanger or attempt to murder the baby yet, in April 2017, she was charged
with attempted aggravated homicide and faced 22 years in prison.78 It was only in December
2018, after widespread international criticism, that the court declared Cortez not guilty of any
crime and ruled the she was free to go home.79 The fact that this young woman, who had been
subjected to years of sexual abuse, was detained for 18 months before being found wholly
innocent, even under the current, oppressive anti-abortion legislation, demonstrates El
Salvador’s flagrant infringement of women and young girls’ rights.
38.

Despite the repeated international calls for change, El Salvador maintains its total
criminalization of abortion.

IV.

El Salvador’s anti-abortion legislation and its failure to guarantee reproductive rights
violates international human rights law

1.

Violation of the right to substantive equality and the right to be free from discrimination

39.

Instead of advancing women’s rights, El Salvador’s restrictive laws on abortion exacerbate and
entrench discrimination against women, in contravention with El Salvador’s obligations under
international human rights treaties.80

40.

El Salvador’s severe anti-abortion laws discriminate against women by violating a number of
core rights, including the right to life,81 by prioritizing the survival of a fetus over the life of a
woman, where continuing a pregnancy threatens the woman’s life.82 The laws fail to ensure that
women who have suffered a miscarriage, or other obstetric complications, receive the
appropriate care and medicine, and are placed in a suitable environment necessary for their
recovery.83 The laws, ultimately, fail to take any measures to provide post-abortion care to
women who have sought unsafe abortions.84 Additionally, the laws require health professionals
to report patients experiencing obstetric emergencies, thus creating an environment of fear
which deters women from seeking healthcare.85

41.

El Salvador’s criminalization of abortion impinges on women’s the right to liberty and the
freedom from torture, cruel, inhuman or degrading treatment or punishment,86 by forcing
women to continue their pregnancies even in cases of rape or incest, causing serious physical
and emotional suffering,87 and leading to many avoidable deaths or long-term damage to
health.88 The laws allow mistreatment from healthcare personnel, including by handcuffing
women to hospital beds before, during or immediately after giving birth or suffering an
obstetric emergency.89 Women can be detained and subjected to humiliating body inspections,
including anal and vaginal searches carried out by unqualified personnel who disregard basic
standards of hygiene and dignity.90

42.

The abortion ban has also an impact on women’s right to due process and fair trial,91 by
undermining women’s access to lawyers and as such, the rights of detainees to effective legal
assistance and to exercise their right to a defense,92 for instance by interrogating women in the
absence of their attorneys, whilst still receiving medical treatment and in some cases, whilst
under the effects of anesthesia.93 The laws allocate State-appointed defense attorneys who fail
properly to advise or advocate on behalf of their clients, or to ensure an opportunity for their
clients to testify.94 Moreover, the laws admit the use of unsafe and/or illegally obtained
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evidence and ignore material raising reasonable doubts about the woman’s guilt,95 and misleads
illiterate witnesses or otherwise manipulating individuals into filing criminal complaints.96
43.

El Salvador’s anti-abortion legislation breaches also the right to privacy,97 by denying women
the right to make decisions about their own bodies and reproductive capacity without the
interference of third parties (such as health professionals and the State).98 This requires health
professionals to report patients experiencing obstetric emergencies, infringing women’s right to
patient confidentiality and creates an environment of fear in which women are effectively
prevented from seeking medical care.99

44.

Finally, adolescent’s rights are breached, including children's rights for their best interests to be
a primary consideration, by criminalizing abortion with no exceptions,100 even in cases of
adolescent girl’s pregnancies, including those resulting from rape.

2.

El Salvador violates the right of equal access to healthcare101

45.

Access to healthcare is a “basic right”102 recognized by the CEDAW in General
Recommendation 24 to be of “central”103 concern. Article 12 CEDAW requires El Salvador to
take all appropriate measures to eliminate discrimination against women in the field of
healthcare and to ensure women have access to healthcare services throughout their lifecycle.104
Article 24 of the CRC requires El Salvador to provide children with the highest attainable
standard of health,105 as well as ensure appropriate pre-natal and post-natal health care for
mothers. 106

46.

As explained in General Recommendation 24, El Salvador must consider the health rights of
women from the perspective of women’s needs and interests and must take into account the
differences in the needs of men and women,107 including biological factors, socio-economic
factors, psychological factors and health system factors.108 The right is widely acknowledged as
encompassing not only a right to physical health but also a right to mental health and social
well-being.109

47.

The right to access health services includes the right to access reproductive health services.
This encompasses the obligation to provide information on family planning and sex education
to “ensure women’s right to safe motherhood and emergency obstetric services”110 with the aim
to “reduce maternal mortality rates through safe motherhood services and prenatal
assistance”.111 It is therefore “discriminatory for a State party to refuse to provide legally for
the performance of certain reproductive health services for women”.112

48.

El Salvador must provide health services that are appropriate for and available to women, in the
sense that health services must be delivered in a manner consistent with women’s rights,
including the rights to dignity, autonomy, privacy, confidentiality, informed consent and
choice.113

49.

The obligation to report has particularly serious consequences, since women thereby suffer
from a fear of being reported in situations where there is no culpability, such as where they
have suffered unprovoked bleeding and miscarriage. Many women therefore refuse to seek
healthcare or medical treatment even though they are in a highly vulnerable situation, with the
result that, in many cases, women have died through a lack of medical attention, or as a result
of unsafe backstreet abortions.114 This problem is particularly acute in relation to women of low
socio-economic status living in rural areas, as it compounds the already substantial time and
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resources that poor and uneducated rural women must expend in order to access reproductive
health services (see further below in respect of breaches of Article 14).
50.

El Salvador has created real and significant barriers to healthcare during and after pregnancy. In
so doing, it fails to meet the “specific, distinctive health needs and interests of women”.115 This
violates Article 12(2) and discriminates against women in violation of Articles 2 and 12(1).

3.

El Salvador Violates the Right to Reproductive Freedom116

51.

Article 16(1)(e) of CEDAW requires El Salvador to provide women117 with the “same rights to
decide freely and responsibly on the number and spacing of their children and to have access to
the information, education and means to enable them to exercise these rights”. This requires
States to facilitate the exercise of women’s choice and independence in making family planning
decisions, and increase awareness of, and access to, healthcare facilities, and by making family
planning information available to women and girls (see also Article 10(h) of CEDAW).118

52.

Article 16(1)(e) therefore requires El Salvador to create the necessary conditions for women to
control their reproductive capacity.119 Yet El Salvador has done the opposite by enacting highly
restrictive anti-abortion legislation.

53.

El Salvador’s failure to provide adequate access to information and education therefore
prevents women from exercising their reproductive rights in contravention of Article 16(1)(e).

4.

Disproportionate Effect on Poor and Rural Women120

54.

Over a third of El Salvador’s population lives in rural areas.121 Rural life in El Salvador
presents particular difficulties, including increased levels of poverty,122 illiteracy123 and
inaccessibility.124 Rural women need to spend more time and resources to access reproductive
health services, and are more likely to resort to unsafe abortions because they lack the resources
to access private healthcare or travel abroad to jurisdictions where abortion is legal.125 Rural
women also tend to use the most unsafe methods and the most untrained abortion providers,
and are therefore more likely to suffer severe complications from unsafe abortion.126 It is
unsurprising, therefore, that many of the women currently imprisoned come from rural parts of
El Salvador.

55.

Article 14 of CEDAW requires El Salvador to eliminate discrimination against women in rural
areas. Rural living increases women’s socio-economic disadvantages by excluding them from
services and opportunities and constitutes a distinct source of discrimination against women. 127
High levels of illiteracy amongst rural women impede access to information on sexual and
reproductive issues, including prenatal and obstetric issues, which leads to an increase in
unplanned pregnancies and perpetuates intergenerational poverty.128

56.

El Salvador has violated Article 14, since its anti-abortion legislation has a distinctly and
disproportionately negative impact on women in rural areas.
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5.

El Salvador Violates the Rights to Education and Employment and the Right to Participate in
Public and Political Life129

57.

Anti-abortion legislation creates lasting detriment to women and children by entrenching
poverty and by depriving women and adolescent girls of educational, economic and social
opportunities, leading to cross-generational consequences, as explained further below.

58.

El Salvador’s breaches of Articles 12, 14 and 16(1)(e) as set out above give rise to a
consequential breach of a number of other rights under CEDAW and the CRC, including the
right to education under Article 10 CEDAW and Article 28 CRC, the right to employment
under Article 11 CEDAW, and the right to participate in public and political life under Articles
7 and 8 CEDAW. When women are unable to decide when and whether to bear children, this
impacts all facets of their lives, including their ability to finish school (with limited possibility
that they will resume their education,130 especially if they are imprisoned on suspicion of
abortion131), enter the labor force,132 and participate equally in public and political life.133 Low
female participation deprives women’s voices from being heard, reinforces gender stereotypes
characterizing women’s primary role as child bearers, and further entrenches the cycle of
discrimination against women.

59.

El Salvador’s anti-abortion legislation therefore has long-term and far-reaching consequences
across the economic, educational and political spheres.

V.

Questions for El Salvador
We respectfully suggest that the Council ask El Salvador the following questions:
(a)

Please report on whether reforms to El Salvador’s anti-abortion legislation are being
planned.

(b)

Please report on the steps being taken to address the effective prevention of access to
healthcare for women, owing to fear of prosecution. In particular, please report on:
(i)

the extent to which health professionals and public officials continue to report
women seeking obstetric care on suspicion of abortion and/or aggravated
homicide; and

(ii)

whether any (and if so, what) steps are being taken to provide women in these
circumstances with adequate healthcare, without fear of prosecution.

(c)

Please report on the nature of the investigation process after a woman has been
reported for a suspected abortion. In particular, please explain whether any policies
exist to minimize the time taken to investigate women reported in such circumstances
(while according women all necessary fair trial rights), and whether steps are being
taken to eliminate (or at least minimize) the interim incarceration of women during
the investigation process.

(d)

Please report on the steps being taken to provide women – particularly young women
and women living in rural areas – with access to adequate family planning
information to enable them to have full capacity to exercise their reproductive rights.
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(e)

Please report on the steps being taken to reform laws and policies so that women and
adolescent girls can access free contraception, counselling, and sex education
programs, and on the steps being taken to address the stigma around sex education.

(f)

Please report on any measures in the last two years taken to comply with the
recommendations made by the Office of the U.N. High Commissioner for Human
Rights, CEDAW and the CRC.

(g)

Please report the number of women and adolescent girls that continue to be
imprisoned as a result of the total criminalization of abortion and the number of
women that were below the age of 18 when they got pregnant and are currently not in
prison as a result of abortion.

VI.

Recommendations

60.

We respectfully request the Council addressing the following recommendations to the
Salvadorian government:
(a)

Urgently repeal El Salvador’s highly restrictive anti-abortion legislation.134

(b)

Alternatively, urgently amend El Salvador’s anti-abortion legislation to permit
exceptions for pregnancy resulting from sexual violence, rape or incest, where there
is a threat to the mother’s life or health, or where the fetus is unviable.135

(c)

In any event:
(i)

urgently amend El Salvador’s anti-abortion legislation to remove the obligation
of health professionals and public officials to report women to the police based
merely on a suspicion of abortion; and

(ii)

formulate and actively implement policies to provide for the widespread
dissemination of contraceptive products (particularly emergency contraception)
and accurate family planning information to allow women (and particularly
adolescents in rural areas) to exercise their reproductive rights.
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Performing an abortion on another carries a penalty of imprisonment of up to twelve years, and selfinducing an abortion carries a penalty of imprisonment of up to eight years, see Decreto N° 1030,
Código Penal (1998) (hereinafter ‘1998 Criminal Code’), Articles 133-137. See also Código de Ética y
Deontología Médica (2015) (hereinafter ‘2015 El Salvador Doctors’ Code of Ethics and Deontology’),
Article 87, which provides that “performing abortion constitutes serious misconduct according to the
Criminal Code”.

2

1998 Criminal Code, Article 312.

3

The obligation of doctor-patient confidentiality is set out in 2015 El Salvador Doctors’ Code of Ethics
and Deontology, Articles 64 and 65. Article 38(2) of the Decreto N° 955, Código de Salud (“1988
Health Code”), however, provides that this obligation is “inviolable, except in the case where
complying with it would breach the existing laws”.

4

Center for Reproductive Rights, Marginalized, Persecuted, and Imprisoned – The Effects of El
Salvador’s Total Criminalisation of Abortion, 2014, p. 14 (hereinafter “CRR, Marginalized,
Persecuted, and Imprisoned”).

5

Decreto N°38, Constitución (hereinafter ‘Constitution’), Article 1 (extracted in the Annex).

6

1998 Criminal Code, Articles 128-132.

7

WHO Fact Sheet, Preventing unsafe abortion (reviewed February 2019).

8

Human Rights Watch, International human rights law and abortion in Latin America, July 2005, p. 5;
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