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INTRODUCTION

Despite previous UPR recommendations and concluding observations by the Human Rights Com-
mittee, in Israel there are still serious violations of human rights of conscientious objectors, includ-
ing repeated imprisonment.

Previous recommendations on the topic

Cycle 1
“Cease imprisoning conscientious objectors and consider granting them the right to serve instead
with a civilian body independent of the military” (Slovenia)i

State commitment:
“Israel had also taken upon itself to promote the following items from the Council's
recommendations: […] (h) Granting the right to those who object to serve in the army on conscien-
tious grounds to serve instead with a civilian body independent of the military, such as in the form
of the newly established and strengthened Public Commission for National Civil Service”ii

Cycle 2
“136.79. Lead progress made to a systemic solution of the issue of conscientious objectors” (Slove-
nia)iii

State response: “supported in part”iv

MAIN ISSUES OF CONCERN

a. Non-recognition of the right to conscientious objection to military service according to
international human rights standards

Israel applies conscription to male and female citizens with the exception of certain minorities.
The right to conscientious objection to military service inheres in the right to freedom of thought,
conscience and religion. It entitles any individual to an exemption from compulsory military service
if such service cannot be reconciled with that individual’s religion or beliefs. The right must not be
impaired by coercion.v
Despite the above, as well previous UPR recommendations and concluding observations by the Hu-
man Rights Committee,vi Israel still fails to recognise the right to conscientious objection to military
service, in accordance with the international human rights standards.
Israel claims that:

“271. Since its inception, the IDF has respected the freedom of conscience as
a fundamental human right. In this regard, Section 36 of the Israeli Defense
Service Law provides the Minister of Defense with the authority to exempt a
person eligible for conscription, or a person who is a member of the IDF re-
serves forces, on the grounds of conscience.

272. Persons eligible for conscription under the Defense Service Law may
submit a request for an exemption to the regional military conscription bur-
eau.
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273.Request which show prima facie substantial grounds for an exemption
for reasons of conscience are brought before the Special Military Committee.
[…]

274.The committee examines the requests in accordance with the law and the
jurisprudence of the HCJ. […] ” vii

However, Israel cites two cases of female applicants, where the “Committee determined that the
reasons for […] exemption request do not constitute general conscientious objection to military
service and therefore her request was denied.” viii

To understand the term “general conscientious objection” which is not described in this document,
one needs to examine previous reports of Israel to UN treaty bodies. For example, in previous writ-
ten replies to CAT Israel, referring to the High Court of Justice decision H.C.J. 7622/02 David Zon-
sien v. Military Advocate General, cites:

“the Court in Zonsien distinguishes between a general conscientious objec-
tion and a selective conscientious objection. The former is unrelated either
to the circumstances of time and place or to the army's policy, but rather
stems from the lack of correlation between the nature of the individual and
that of army service (and is therefore acceptable). Oppositely, the selective
objection is a result of ideological and political beliefs and is directly linked
to the prevailing circumstances under which duties need to be performed by
the army. Inherent in the army system is the fact that individuals do not
choose what orders to fulfil or not. Selective objection signals discrimina-
tion and consequently dismantles the unity needed in every army.” (para.
264). ix

This interpretation is the core of Israel’s non-recognition of the right to conscientious objection to
military service in accordance with the international human rights standards. In practice, Israel does
not recognise someone as a conscientious objector unless he/she is considered by the Special Milit-
ary Committee as “clearly pacifistic”.x
Worth noting that even conscientious objectors with explicit pacifistic views are not recognised and
are punished in case they cite anything that can be perceived by the Special Military Committee as
“ideological and political beliefs”, for example any opposition to the occupation of Palestinian ter-
ritories, or the treatment of the Palestinians by Israel.
The practice of Israel clearly contravenes international human rights standards and results in flag-
rant violations of article 18 of ICCPR.

International human rights standards about selective conscientious objection

The UN General Assembly has already, since 1978, implicitly recognized one type of selective
objection in its resolution 33/165, in which it recognised the right of all persons to refuse service in
military or police forces which are used to enforce apartheid, and called upon Member States to
grant asylum or safe transit to another State to persons compelled to leave their country of national-
ity solely because of a conscientious objection to assisting in the enforcement of apartheid through
service in military or police forces.xi

In this regard, worth noting that nowadays there is a broad consensus among human rights organisa-
tions, including prominent Israeli organisations such as Yesh Dinxii and B’ Tselemxiii, and prominent
international organisations such as the International Federation for Human Rights (FIDH)xiv Human
Rights Watchxv, and Amnesty International,xvi that Israel is committing the crime of apartheid
against the Palestinians.
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As highlighted by the OHCHR, “The Working Group on Arbitrary Detention and the Special
Rapporteur on freedom of religion or belief have also taken up cases of selective conscientious
objectors (E/CN.4/2005/6/Add.1, opinion No. 24/2003; A/HRC/23/51, case No. USA 34/2012).”xvii

As cited by the UNHCR: “Conscientious objection to military service refers to an objection to such
service which “derives from principles and reasons of conscience, including profound convictions,
arising from religious, moral, ethical, humanitarian or similar motives.”xviii Such an objection is not
confined to absolute conscientious objectors [pacifists], that is, those who object to all use of
armed force or participation in all wars. It also encompasses those who believe that “the use of force
is justified in some circumstances but not in others, and that therefore it is necessary to object in
those other cases” [partial or selective objection to military service].xix A conscientious objection
may develop over time, and thus volunteers may at some stage also raise claims based on conscien-
tious objection, whether absolute or partial.”xx

The OHCHR has explicitly stated that “States should ensure that the right to object applies both to
pacifists and to selective objectors who believe that the use of force is justified in some circum-
stances but not in others”xxi and has included among the minimum criteria for application proced-
ures to comply with international human rights norms and standards, the:
“Recognition of selective conscientious objection
The right to object also applies to selective objectors who believe that the use of force is justified in
some circumstances but not in others”.xxii

b. Non-independence of the body examining applications for exemption for reasons of
conscience

Israel states:
“273. Request which show prima facie substantial grounds for an ex-
emption for reasons of conscience are brought before the Special Military
Committee. The committee is headed by the IDF’s Chief Enlistment Officer
at a rank of a lieutenant colonel or higher and comprised of a representative
of the human resources branch, an officer at a rank of captain or higher with
psychological training from the behaviour science branch, a legal advisor
from the Military Advocate General’s Corps, and a civilian representative,
usually from the Academia. All of the committee members are independent
in formulating their recommendation.” xxiii

Israel continues to have a “Special Military Committee” examining the applications, with military
members, with the exception of a civilian member.
This contravenes all international human rights standards, (as well regional standards, e.g. of the
Council of Europe), that the examination procedures should be placed under the full control of civil-
ian authorities (i.e. be transferred from the military / the Ministry of National Defence) by a panel
with a wholly civilian composition.xxiv And results in violation of Article 18 and other articles of the
Covenant.

International human rights standards on the procedures and the body examining applications for
conscientious objector status

 The then UN Special Rapporteur on religious intolerance, since many years had set the relev-
ant standards: “The decision concerning their status should be made, when possible, by an im-
partial tribunal set up for that purpose or by a regular civilian court, with the application of all
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the legal safeguards provided for in international human rights instruments. There should always
be a right to appeal to an independent, civilian judicial body. The decision-making body should
be entirely separate from the military authorities and the conscientious objector should be gran-
ted a hearing and be entitled to legal representation and to call relevant witnesses.”xxv The same
standards continue to be cited by the UN Special Rapporteur on freedom of religion or belief
as named nowxxvi and the Office of the United Nations High Commissioner for Human
Rights (OHCHR).xxvii

 The OHCHR has determined that “Independent and impartial decision-making bodies should
determine whether a conscientious objection to military service is genuinely held in a specific
case. Such bodies should be placed under the full control of civilian authorities”.xxviii In the same
report, the OHCHR has set up several minimum criteria so that application procedures are line
with international human rights norms and standards.xxix The OHCHR has also cited acceptance
of applications without inquiry as a best practice.xxx

 Already since 1998, the then UN Commission on Human Rights has welcomed the fact that
some States accept claims of conscientious objection as valid without inquiry.xxxi The same has
been repeated by its successor, the UN Human Rights Council.xxxii

 The Human Rights Committee has repeatedly stated in the case of Israel that “the special Com-
mittee making recommendations to the competent authorities on conscientious objection applica-
tions be made fully independent, and proceedings before it include hearings and provide for a
right to appeal against negative decisions”.xxxiii Similarly, in the case of Greece the Committee
has recommended to “consider placing the assessment of applications for conscientious objector
status under the full control of civilian authorities”.xxxiv

Worth noting also that the Parliamentary Assembly of the Council of Europe, to which Israel is
an Observer,xxxv has set specific basic principles as for the procedure: Where the decision regarding
the recognition of the right of conscientious objection is taken in the first instance by an adminis-
trative authority, the decision-taking body shall be entirely separate from the military authorities
and its composition shall guarantee maximum independence and impartiality; the decision shall be
subject to control by at least one other administrative body, composed likewise in the manner pre-
scribed above, and subsequently to the control of at least one independent judicial body; it should
be ensured that objections and judicial appeals have the effect of suspending the armed service call-
up order until the decision regarding the claim has been rendered; applicants should be granted a
hearing and should also be entitled to be represented and to call relevant witnesses.xxxvi

c. Trials of conscientious objectors by military courts

Israel states:
“277. In the event that such a person continues to disregard the orders
given to him/her by his/her commander to complete the enlistment process,
the military authorities may order disciplinary proceedings and even file a
criminal indictment in a military court against him/her. Criminal proceed-
ings are, of course, filed based on the person’s disobedience of a lawful or-
der, rather than on the basis of their particular political views.” xxxvii [em-
phasis added]

Trials of conscientious objectors by military courts constitute a violation of the right to fair trial,
and therefore of article 14(1) of the ICCPR.
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International and regional human rights standards about trials of conscientious objectors by milit-
ary courts
 The Human Rights Committee has already stated, specifically in the case of conscientious

objectors that it “deplores […] their punishment by military courts”.xxxviii

 In the “Draft principles governing the administration of justice through military
tribunals”, it is explicitly stated that: “Conscientious objectors are civilians who should be
tried in civil courts, under the supervision of ordinary judges”.xxxix

 The European Court of Human Rights has repeatedly ruled against the trials of conscientious
objectors by military courts, finding a violation of article 6(1) of the ECHR, equivalent to
Article 14(1) of the ICCPR.xl

d. Imprisonment of conscientious objectors

Israel not only does not recognise the right to conscientious objection to military service in accord-
ance with the international human rights standards, but also punishes conscientious objectors with
imprisonment. Recently, conscientious objectors are imprisoned for several days or weeks, but the
overall imprisonment is of several months, as in the cases cited in Annex II submitted by the State
Party.
Regardless of the disciplinary or criminal character of the imprisonment, and regardless of the peri-
od of imprisonment, the imprisonment of conscientious objectors to military service, apart from a
violation of art. 18(1) of ICCPR, also constitutes a violation of art. 9(1) of ICCPR. The Human
Rights Committee has repeatedly stated in recent years “that just as detention as punishment for the
legitimate exercise of the right to freedom of expression, as guaranteed by article 19 of the Coven-
ant is arbitrary, so too is detention as punishment for legitimate exercise of freedom of religion and
conscience, as guaranteed by article 18 of the Covenant.”xli

e. Repeated imprisonment of conscientious objectors in violation of the ne bis in idem
principle

In Israel, punishment for failure to perform military service does not entail exemption from military
duties. Conscientious objectors are repeatedly imprisoned.
The Human Rights Committee has repeatedly stated that “repeated punishment of conscientious
objectors for not obeying a renewed order to serve in the military may amount to punishment for the
same crime if such subsequent refusal is based on the same constant resolve grounded in reasons of
conscience”xlii and has found a violation of Article 14 (7) of ICCPR in various cases of conscien-
tious objectors in other countries.xliii

In the case of Israel, the Human Rights Committee in its previous concluding observations reiter-
ated “its concern that individuals whose conscientious objection applications are rejected may be
repeatedly imprisoned for their refusal to serve in the armed forces (arts. 14 and 18)” and concluded
that “The State party should also refrain from repeated imprisonment for refusal to serve in the
armed forces that may constitute a violation of the principle of ne bis in idem.”xliv

In 2010 the Human Rights Committee had also noted that “persons whose conscientious objection
is not accepted by the Committee may be repeatedly imprisoned for their refusal to serve in the
armed forces (arts. 14 and 18)” and had concluded that “Repeated imprisonment for refusal to serve
in the armed forces may constitute a violation of the principle of ne bis in idem, and should there-
fore be ceased”.xlv

However, the practice of repeated imprisonment of conscientious objectors does not constitute only
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a violation of art. 14(7) of the ICCPR, but also a violation of art. 18(2), as pointed out by the Work-
ing Group on Arbitrary Detention:
“Notwithstanding the above, repeated incarceration in cases of conscientious objectors is directed
towards changing their conviction and opinion, under threat of penalty. The Working Group con-
siders that this is incompatible with article 18, paragraph 2, of the International Covenant on Civil
and Political Rights, under which no one shall be subject to coercion which would impair his free-
dom to have or adopt a belief of his choice”.xlvi

The concept of repeated punishment “tantamount to compelling a person to change his or her con-
victions and beliefs” can be found also in opinions of the UN Working Group on Arbitrary Deten-
tion on individual cases of conscientious objectors, including in Israel.xlvii

SUGGESTED RECOMMENDATIONS

 Recognise in law and practice the right to conscientious objection, including selective
objection, in accordance with international law and human rights standards.

 Immediately cease the imprisonment of conscientious objectors, including repeated
imprisonment in violation of the ne bis in idem principle and of the right not to be subject to
coercion which would impair one’s freedom to have or to adopt a religion or belief of his
choice.

 Ensure that the special Committee deciding on conscientious objection applications is made
fully independent from the military and entirely under civilian control. Provide for a right to
appeal against negative decisions to independent administrative and judicial bodies.

 Prohibit by law trials of conscientious objectors by military courts.
 Provide full reparation to conscientious objectors whose human rights have been violated.

IFOR contact:
Zaira Zafarana
IFOR Main representative to UNOG
zaira.zafarana@ifor.org
www.ifor.org
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