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United Nations Human Rights Council
Universal Periodic Review: Samoa

INTRODUCTION

The following examples and recommendations derive from ICAAD's systematic review of 282

gender-based violence (GBV) sentencing decisions from Samoa between 2000 and 2020.

Supporting data will focus on the time period of 2013 to 2020, marking the passage of the

Family Safety Act 2013, with a qualitative focus on cases since 2016.

Methodology

1.

In Samoa, perpetrators of sexual and domestic violence often receive disproportionately
low sentences or no custodial sentence at all. The driving force behind this problem is
gender discrimination, which can result from: stereotypes, rape myths, and customary
reconciliation practices. With the aim of removing gender bias and discrimination from
judicial decision making, ICAAD’s program, TrackGBV uses technology to monitor
accountability in GBV cases and supports judicial policy reform through legal advocacy
and training.

The presence of contentious factors evidencing gender bias in sentencing decisions is a
clear violation of international law. By allowing gender bias to play a role in decision-
making, judges are creating present and future barriers for women to access justice,
privileging the interests of perpetrators over victims/survivors.

ICAAD's case law analysis methodology focuses on determining whether or not
contentious factors influenced the final sentence received by the defendant, resulting in
gender discrimination. These contentious factors are categorized by: gender
stereotyping, customary practices, and other factors that unjustly privilege the interests
of the perpetrator over the interests of the victims/survivors.'

For Samoa, we reviewed 282 cases including 151 cases from 2000-2012 and 131 cases
from 2013-2020.

GENDER-BASED VIOLENCE AND ACCESS TO JUSTICE FOR WOMEN AND GIRLS



General Issue Statement

5. The case law data depicts some progress as well as remaining challenges in terms of
eliminating GBV in Samoa. Progress has been made in terms of the Family Safety Act
2013, but the implementation has a long way to go. Customary practices and gender
stereotypes are frequently used to justify and excuse GBV in the courts. Traditional
practices such as ifoga and fono punishments conflict with the formal justice system.?

These practices may appear to be facially neutral, but in practice impose significant

barriers that disadvantage certain groups, namely women and girls, in achieving

substantial equality.

Supporting Examples

6. Systemic gender discrimination. In Samoa, many women continue to be treated
unequally in aspects of private and public life. Discriminatory treatment arises because of
entrenched cultural, religious, and patriarchal traditions.> According to the National
Public Inquiry into Family Violence in Samoa, 86% of women reported being subject to
kicking, punching, slapping, causing bodily harm using a hard object. * Samoan men are
regarded as the head of households, superior to their wives.” Further to that, “90% of
female respondents believe a good wife obeys her husband... [and] 79% of non-victims
of abuse and 87% of victims believed a man should show her partner who is boss."®
Violence against women and girls is also prevalent outside the context of intimate
partner violence with 62% of women surveyed reporting physical violence by non-
partner in their lifetimes.” Unequal gender roles in Samoa are widely enforced and can
be seen in how girls are taught to be subservient and how boys’ sexual entitlement is
encouraged.? It is clear that domestic and sexual violence by men against women are a
reflection of gender-based power and control. The act of family violence then is seen as
a "policing mechanism” to keep women in their subordinate position in the household
and society more generally.®

7. GBV sentencing decisions from 2013-2020. Of the 131 cases ICAAD reviewed from
this time period, 58.02% involved only sexual violence, 10.69% involved only domestic
violence, and 31.30% involved both sexual and domestic violence. The victim was a child
in 73.85% of cases.



8.

10.

Contentious factors in the sentencing of GBV cases. Samoan courts have increased
their reliance on contentious factors over time. Between 2000 and 2012, contentious
factors were used to reduce sentences in 50.33% of cases. Between 2013 and 2020, that
number increased to 63.36% of cases. Between 2013 and 2020, contentious factors were
raised by the judicial officer in 77.86% of cases. The average sentence reduction as a
result of these contentious factors was 0.94 years.

Customary practices that privilege men. In all cases with contentious factors raised,
customary practices and reconciliation were used to reduce sentences in 77.99% of cases
from 2000 to 2020. /fogais a traditional form of reconciliation that historically was used
to settle crimes between families or villages.' A Pacific Community (SPC) report in July
2013 noted that, “some cases of VAW continue to be dealt with through customary law
procedures and measures, such as the provision of compensation to the family or
community of the survivor, and customary reconciliation practices.” Importantly, the
report adds, “[cJustomary law does not provide redress to the survivor and, in many
instances, the use of customary law inhibits or precludes the survivor from seeking
redress within the formal justice system. Sometimes, survivors are discouraged from
seeking relief from the courts for fear of further violence and shame.”"

The case of Police v Lemi [2020]"? illustrates how ifoga is used in sentencing. The victim, a
13-year-old girl, took the defendant's taxi to visit a friend. The defendant asked how the
complainant would pay her taxi fare. She told him she had no money and agreed to have
sexual intercourse with him as a payment. The defendant instructed the victim not to tell
anyone about their sexual encounter and gave her five dollars. While a person who has
sexual connection with a young person is liable to imprisonment for a term not
exceeding 10 years, the judicial officer set a starting point of 5 years and further
reduced the sentence by 6 months due to the defendant’s clean record. Then after
recognizing that there had been a formal apology and reconciliation, the judicial officer
deducted one year from the balance of the defendant’s sentence. The judge stated:

“It has been confirmed by the Probation Service that there has been the
necessary apology and reconciliation. They say you and your wife have
apologized to the complainant and her family. | give credit to your wife for
standing by you, in the circumstances not many women would Sir. This is a large
factor in your favour | will deduct one (1) year from the balance of your sentence,
leaves three and a half (3'2) years."™



11.

12.

It is not clear if the victim and her family accepted the ifoga. Although the judge stated
they would hold the defendant accountable for his actions and the harm he caused, he
chose a low starting sentence and used reconciliation as a significant mitigating factor.
Reconciliation should be impermissible due to the power imbalance inherent in the
process. In this case, a 13-year-old minor would be placed in a position where her family
or even the entire village would be counseling her to reconcile. Women and girls should
not be placed in an untenable position of having to accept reconciliation for serious
crimes. This is not to say genuine reconciliation cannot exist, but in many instances the
societal pressure is too great, and regardless, it should not interfere with the formal
justice system.

Village Fono Act. The Constitution of Samoa recognizes custom as a source of law
through matai and fono.™ The Samoan Government decided in 1990 to provide
statutory support for the traditional authority of the village fono, through the Village
Fono Act 1990. For the very first time in Samoa'’s history, the concept of fono was
incorporated into the formal structure of local government and the administration of
justice.® Under s.8 of the Village Fono Act, Samoan courts are now required to take into
account in mitigating a sentence (or in the case of a civil dispute, the award/ order), the
punishment imposed by a village fono in respect to village misconduct by any person.

The difficulty with punishments imposed at the village fono level is that “the fono often
do not punish the offenders, they fail to prevent continuing abuse (hence, allowing it to
become more severe) or may choose to counsel the victim, rather than the perpetrator.
They often prevent victims from reporting matters to the police. Further, fono is not
required to make written records of its proceedings.”" There are several examples of
judges reducing sentences for village penalties, in some cases by 2 years.” The 2018
National Inquiry into Family Violence in Samoa reported that in GBV cases, fono most
commonly impose fines on the perpetrator and his family.2° Fono also facilitate what
incidents are reported to the police. According to the report, “[i]n villages which prohibit
direct reporting of matters to the police the situation is therefore not uncommon where
a victim of family violence would have to seek approval from the very person who carried
out the violent act to be able to approach the law enforcement authorities.”?" The report
also found several opportunities for the fono to be used to genuinely protect women, for
example, by helping to enforce protection orders, which they are well-positioned to do.??



13.

14.

15.

16.

In Police v A.T. [2021], the defendant was given a reduced sentence for village
punishments already imposed. The defendant was sentenced on one charge of indecent
act and six charges of sexual intercourse with a girl below 16 years of age. The defendant
approached the victim when the victim was staying at his house. The victim was 14 years
old at the time. According to the summary of facts, it was the defendant who was the
aggressor, he approached the victim and told her where to meet him.2* Both the
defendant and the victim are from the same village and are related. During the course of
one year, the defendant and victim had sexual intercourse multiple times. In sentencing,
the judge considered the age disparity, familial relationship, and abuse of power and set
a starting point of 7 years. The judge accepted mitigating factors of the village penalty
and banishment imposed, deducting 18 months. The judge also noted the apology by
the defendant’s family to the victim'’s family and deducted an additional 6 months. While
it is permitted by law, the use of village penalties in mitigation legitimizes fono
gatekeeping of GBV incidences which impedes survivors’ access to justice.

Family Violence Court and sexual violence. The Family Violence Court was established
in 2014 with jurisdiction over crimes in the Family Safety Act 2013, namely domestic
violence. All family violence crimes are referred to probation for family group counseling
instead of sentencing. This is a form of mediation facilitated by probation officers where
it calls upon relatives of the offender and the victim to meet and discuss ways forward
with the family. As such, it is not appropriate for sexual violence cases to be heard at the
Family Violence Court even if they also constitute domestic violence. There are at least
three examples since 2016 in which sexual violence cases were adjudicated at this level.2*

Alcohol/Drugs and GBV. In sentencing, alcohol can be misattributed as the root cause
of GBV when, in fact, it exacerbates rather than causes violence. The danger of describing
substance abuse as a root cause is that defence attorneys and judicial officers use that
reasoning to argue for leniency. The 2018 National Inquiry found that in all GBV cases
from 2007 to 2014, alcohol or drugs were present in 24% of cases.?®> Alcohol can
contribute to exacerbating violent offending, but most offending happens when alcohol
is not involved. Further, there are many who consume alcohol and do not commit
violence.

In 2016, the Alcohol and Drugs Court (ADC) was established to help perpetrators of
various criminal offences prioritize overcoming their addictions. They encourage the use
of rehabilitation programs as a means to prevent reoffending and reduce substance
abuse. However, the ADC is unfit to respond to GBV cases?® which, as previously stated,
cannot be resolved long-term by only addressing substance abuse and not the root of



gender inequality.

17. In Police v Alapati [2016], the defendant’s prior completion of an ADC rehabilitation
program contributed to a fully suspended sentence. The defendant had heard rumors
about his wife (the victim) having an affair, and he arrived home intoxicated. He
confronted the victim, punched, and strangled her. He then forced himself on her, raped
her, and said “this is to pay for what you have done to me.”?” He was charged with one
count of causing actual bodily harm with intent and one count of unlawful sexual
connection. The judge considered the physical harm to the victim but also identified the
rumors of the affair as provocation that was a “weighty mitigating feature in relation to
the offending.”?® The judge also considered the defendant’s previous good character,
sole breadwinner status, early guilty plea, resolution with the victim, and the victim’s
request for leniency. In considering the role of alcohol and the ADC, the judge stated:

"This is a domestic offence. It arose because the accused had heard
rumours that the victim was having an affair with another man. The fact
that the accused was under the influence of alcohol was not conducive to
a peaceful solution of this matter. Anyhow, this matter has been settled
and the relationship between the accused and the victim is normal again.
The accused has also successfully undertaken the 6 weeks rehabilitative
education programme on alcohol consumption provided by the Alcohol

and Drugs Court."?

The defendant received a fully suspended sentence. In this case, although alcohol is
described as a contributing factor, the alcohol rehabilitation program was presented as
the primary remedy for the offending. This is inappropriate, especially because the ADC
is not intended for rape cases. Further, it is implied that rumor of the wife's affair was
sufficient provocation for the offending when alcohol was involved. Although alcohol
and drug rehabilitation programs are important for reducing addictions and
dependency, it doesn’t focus on the core reason for offending, which is gender
inequality. Therefore, rehabilitating offenders without tackling the root cause of the
problem doesn’t address the systemic issue and comes at the cost of justice for victims/
survivors. Assigning redress based mainly on substance abuse in GBV cases evades the
responsibility for understanding the role of gender hierarchies and toxic masculinity in
causing GBV.

Recommendations



18. Strengthen efforts to eliminate patriarchal attitudes and stereotypes that discriminate
against women, including through a comprehensive public awareness program.

19. Encourage Samoan Government and fono to raise awareness on domestic and sexual
violence.

20. Limit the use of ifoga and customary practices as mitigating factors in GBV cases.
Legislation must ensure that if there are conflicts between the traditional and the formal
justice system, such conflicts must be resolved in accordance with gender equality
standards and the human rights of the victim. Reconciliation and compensation paid
under customary law should not be considered as a mitigating factor in the sentencing
phase of cases of sexual assault or domestic violence.

21. Adopt measures to limit the belief that alcohol can be the root cause of GBV when, in
fact, it exacerbates rather than causes violence. While rehabilitation programs focused on
substance abuse are an important component of rehabilitating perpetrators, the
emphasis on substance abuse being the root of the problem neglects what is really
causing GBV: gender inequality.

22. Introduce measures that limit the use of contentious factors in the sentencing of GBV
cases including de facto provocation and other gender stereotypes and victim-blaming.
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