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A. INTRODUCTION

. Sexual violence is a recurrent feature during Kenyan elections because there has been no
comprehensive and concerted efforts to effectively address past violence through justice,
accountability and provision of reparations.'

. Grace Agenda together with CSOs under Kenya Transitional Justice Network (KTJN) have
tirelessly been pursing reparations for 2007/08 PEV victims of sexual violence; including
for children born of rape.

In 2017 electoral —related sexual violence(ERSV) occurred again, with at least 201 cases
documented across 9 counties" which are yet to be investigated and prosecuted.

. Victims of ERSV still contend with consequences of violation that include: physical
injuries; anxiety, depression, Post Traumatic Stress Disorder, mental conditions;
HIV/AIDS and Sexually Transmitted Infections; stigmatization by family and community;
desertion by spouses and/family members; unplanned/unwanted children; sexual
dysfunction; and, economic disempowerment. These remain unaddressed by the
Government.

. Therefore, Grace Agenda and other CSOs are obliged to provide protection and
rehabilitative support to victims which is inadequate and unsustainable.

In view of the recurrence of ERSV, the Government is obligated to establish wide-ranging,
effective and necessary measures towards prevention and response to ERSV.

B. KENYA’S HUMAN RIGHTS OBLIGATIONS

Kenya is bound by international treaties and conventions it is State Party to, to provide
adequate, effective, prompt and appropriate remedies, including reparations to victims of
ERSV committed by state or non-state actors."

I.  Access to Justice and Accountability

In 2008, Kenya enacted the International Crimes Act (ICA)" that domesticated the Rome
Statute and for facilitation prosecution of sexual violence committed as acts of Crimes
against Humanity." However, the Act has not been operationalized due to absence of
prescribed ‘Rules of Procedure and Evidence’ thus impeding prosecution of such crimes
which occurred during the 2017 Election Period.
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The Government’s plan to establish the International Crimes Division to determine crimes
committed during 2007/08 PEV that meet the threshold of international crimes, including
ERSV, have stalled.”

Accountability efforts by the Police and the Office of the Director of Public Prosecutions
(ODPP), including a Multi-Agency Task-Force (MATF)Y' formed under ODPP to review
2007/08 PEV cases did not meet prosecutorial threshold because of: late reporting by
victims; no P3 or medical reports; un-identified SGBV perpetrators.""" These challenges
for successful prosecutions were confirmed by President Uhuru Kenyatta in his March 2015
State of the Nation.™

There is limited understanding by responsible agencies of challenges, physical/ mental
trauma suffered by survivors of sexual violence. As a result some have been turned away
from police stations; and handled insensitively at police stations.*

Agencies have not exercised diligence to investigate and prosecute higher-level
perpetrators who bore responsibility for SGBV in 2007/08 PEV and were identifiable or
unknown, under modes of liability such as Superior or Command Responsibility.*

The Kenyan Evidence Act provides that in cases of sexual violence, where only victim’s
evidence is available, the court shall proceed and convict the accused if satisfied the
victim’s evidence. X" However, survivors are still required to produce P3 or PRC Form for
investigation and prosecution.

Police launched the National Police Service Standard Operating Procedures on addressing
Gender Based Violence (NPS SOPs on GBV) in 2019 but its effects are yet to be felt.

The ODPP has established a Sexual and Gender Based Violence (SGBV) Unit, an
International Crimes Division, and the Prosecution Training Institute (PTI) whose efforts
are yet to be felt.

The National Police Service Standing Orders (NPSSO) (2017) provides that PRC Forms
should be utilized in lieu of P3 Forms.X" However, police and prosecutors continue to
require P3 Forms be mandatorily provided in order to conduct investigations and
prosecutions making it difficult to verify victims’ violations.

Independent Policing Oversight Authority (IPOA) approached victims of 2017 ERSV , in
Kisumu County for purposes of undertaking investigations. However, victims have not
received any information on investigation’s progress.™’
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A group of 2007/08 PEV sexual violence survivors, together with four CSOs filed a
Constitutional Petition No. 122 of 2013 in February 2013 seeking government to conduct
prompt, independent, impartial, transparent and effective investigations and prosecutions
of sexual violence witnessed during PEV.* However, this case has been delayed due to
successive transfer of judges.

Recommendations

19.

20.

21.

22.

23.

1.
24,

25.

26.

The Government to undertake competency-based trainings for all Police and the ODPP at
all ranks.*!

The Government to adequately fund and support the ODPP specialized SGBV units
including Prosecution Training Institute.

The Government to establish International Crimes Division and adopt Rules of Procedure
and Evidence under the ICA.

The Government to fast-track the determination Constitutional Petition No. 122 of 2013.

The Government to ensure that IPOA undertakes credible and immediate investigations of
ERSV of 2007/08 and 2017.

The Right to Effective Remedies, including the Right to Reparation
The Truth Justice and Reconciliation Commission (TJRC)™ recommended establishment
and provision of appropriate and comprehensive reparations framework. X' To present, the
Government has not implemented TIRC’s recommendations. Following a petition to the
National Assembly in 2015 by the National Victims and Survivors Network (NVSN)*™ the
TJRC Report was tabled before the Justice and Legal Affairs Committee (JLAC) of the
National Assembly in April 2016.

On 25 March 2019, Grace Agenda and NVSN filed a petition with the Senate seeking
immediate implementation of the TJRC’s recommendations, regarding reparations.
However there is no notable progress from the Senate.

In March 2015, President Uhuru Kenyatta established approximately USD 100,000,000
Restorative Justice Fund (RJF) to facilitate restorative justice processes.”™ Following
directive from the AG for the RJF to be anchored within the Public Finance Management
Act, KTIJN and KNCHR collaborated with AG to draft the ‘Public Finance Management
(Reparations for Historical Injustices Fund) Regulations 2017°. But these are still pending.
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During 2019 State of the Nation Address 2019, the President reaffirmed designation of RJF
X but stated the Fund is for “...establishing symbols of hope across the country through
the construction of heritage sites and community information centres...”" Victims of
ERSV were disappointed as it excludes comprehensive appropriate individual reparations.

Hon. Gladys Boss Shollei, Woman Representative for Uasin Gishu County drafted and
presented Kenya Reparation Bill to the National Assembly in 2019 to facilitate reparation
to victims covered in the TIRC Report. However, the Bill excludes individual reparations
that is critical to ERSV’ sexual violence victims. Victims were also not robustly consulted.

Kenya has the Victims Protection Act (VPA)2014 that establishes Victim Protection Trust
Funds for reparation, including compensation for victims of human rights violations but it
excludes 2007/08 PEV survivors.*""

Recommendations

30.

31.

32.

33.
34.

The Government to immediately implement the recommendations of the TIRC towards
provision of comprehensive, effective and appropriate reparation to ERSV sexual violence
survivors. >V

The Government include provision of individual reparations and rehabilitative measures to
2007/08 PEV sexual violence survivors, recognizing special interest groups such as
children born as a result of rape in the RJF.

The Government to review VPA 2014 to provide reparations and support to survivors of
sexual violence in 2007/08 PEV.

The Government to fast-track the determination of Constitutional Petition No. 122 of 2013.

The Government to establish an Office of the Special Rapporteur on Sexual Violence as
recommended by the TIRC.*

Public Apologies

35.

During March 2015 State of the Nation Address, the President issued a public apology for
past historical injustices but did not specifically acknowledge sexual violence, harm
suffered and reparative measures for survivors of sexual violence.

Recommendation
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36. The Government to publicly acknowledge the sexual violence during the 2007/08 PEV and
its survivors, apologize to them stating specific reparative measures for them.

Rehabilitation

37. Sexual violence survivors of the 2007/08 PEV*V! and 2017 ERSV have not received
comprehensive rehabilitative care from the government including humanitarian, medical
and psychosocial support.**"

38. Gender Based Violence Recovery Centres (GBVRCs) established by the Government are
inadequate to cater for the provision of comprehensive emergency medical and legal
services and counselling for survivors of sexual violence. These Centres are not in all
counties and are not 24-hour facilities.

Recommendations

39. The Government to urgently provide comprehensive rehabilitative services for survivors
of sexual violence from the 2007/08 PEV and 2017 ERSV and establish 24 hour service
well-equipped GBVRCs in all Counties.
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