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Santiago, Bogota, New York, June 29, 2018

Human Rights Council

Office of the United Nations High Commissioner for Human Rights
Palais des Nations

CH-1201 Geneva 10

Switzerland

RE: Report for the Third Universal Periodic Review (“UPR”) on Chile, 32" Session of the
UPR Working Group (“Working Group”) of the Human Rights Council (“Council”)
(January-February 2019)

Distinguished members of the Council:

The Center for Reproductive Rights (the “Center”) is an independent, non-governmental organization that
promotes gender equality and the fulfilment of women’s reproductive rights across the world. Corporacion
Miles (“Miles™) is an independent, non-governmental organization committed to the promotion and
protection of sexual and reproductive rights, as well as access to reproductive healthcare in Chile. The
Center and Miles would like to contribute to the Council’s work by providing independent information
concerning the Republic of Chile’s (“Chile”) obligations to guarantee women’s reproductive rights under
international human rights law.

In light of Chile’s upcoming review by the Council, this letter highlights Chile’s failure to comply with its
obligations under international human rights law to take all appropriate measures to eliminate
discrimination against women in the field of healthcare, reproductive rights, and other human rights and
fundamental freedoms by: (a) not legalizing abortion in those cases where an abortion preserves a woman’s
health or in cases of incest; (b) creating overly broad obstacles to the right to access reproductive care by
permitting physicians and institutions to conscientiously object to performing an abortion; (c) requiring a
legal representative’s authorization to access an abortion in certain circumstances; and (d) not ratifying the
Optional Protocol to the Convention on the Elimination of Discrimination Against Women (“CEDAW”)
Convention.

This letter is presented as follows: (1) We provide the various, recent recommendations made to Chile by
U.N. Treaty Monitoring Bodies (“UNTMB”). (2) We identify how the Chilean government has failed to
comply with its constitutional and international law obligations as well as the tragic consequences of Chile’s
abortion laws. (3) We include a list of recommended questions directed at Chile. And (4) we include a list
of recommendations that we respectfully propose the working group should make.

I Chile Has Failed to Fully Implement Recommendations from U.N. Treaty Bodies in relation
to Women’s Reproductive Rights

During the 18" Session of UPR’s Second Cycle in 2013, a number of countries submitted recommendations
to Chile relating specifically to reproductive rights, particularly recommendations that Chile decriminalize
abortion in some or all circumstances.!

Among these recommendations, Chile supported Belgium’s recommendation 121.134, which suggested
ensuring “that sexual and reproductive rights are respected and protected.” But in doing so, Chile explicitly
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denied that abortion is part of a woman’s right to sexual and reproductive health, clarifying that its “support
[of § 121.134] does not constitute a commitment to legalize [abortion].”? Chile did not support any of the
other recommendations related to abortion.? Chile based this lack of support on art. 19.1 of its Constitution,
which enshrines the right to life, including the lives of the unborn.*

Chile “took note” of the recommendations by ten countries related to ratifying the Optional Protocol (“OP”)
to the Convention on the Elimination of All Forms of Discrimination Against Women.®> However, the State
has not provided a timeline for the ratification of the treaty. Chile explained that it would not accept the
ratification recommendations because it could not “commit to supporting them in specific terms for the
next review” as those recommendations required parliamentary approval.

Chile has voluntarily submitted a report on the Second Cycle mid-term UPR, in which it avoided directly
mentioning the recommendations related to women’s reproductive rights. Instead, it focused on describing
policies directed at improving women’s representation in politics and addressing the gender pay gap,
domestic violence, and discrimination more broadly. Regarding reproductive rights, the report briefly
mentioned the legislative project that would later partially decriminalize abortion and programs concerning
teenage pregnancy, making no reference to the either rejected or acknowledged recommendations.

UNTMB have also urged Chile to reform its laws criminalizing abortion. Between 2006 and 2007, the
CEDAW Committee, the Committee on the Rights of the Child (“CRC”), and the Human Rights
Committee (“CCPR”) have each called for Chile to review the criminalization of abortions.® In 2004 and
2009 Reports, the Committee Against Torture (“CAT”) called for the review of punitive abortion laws
because “they lead to violations of a woman’s right to be free from inhuman and cruel treatment.”’

1. Chile’s Recent Legislative Enactments

As will be explained, Chile has made strides towards fulfilling the recommendations, but it continues to
leave many girls and women unnecessarily at risk.

On August 3, 2017, Chile’s Congress passed a law to decriminalize abortion under certain circumstances.®
The Constitutional Court approved the law on September 7, 2017.° As a result, Article 344 of Chile’s
Criminal Code was amended to permit three grounds for interrupting pregnancy, as laid out in Article 119
of the Health Code, but still criminalizes all other forms of abortion with imprisonment*°. The three grounds
included in Article119 are: (a) the pregnancy poses a serious risk to a women’s life (as distinct from her
health); (b) the fetus has a disorder that is inconsistent with life outside the womb, and (c) the pregnancy
was the result of rape if the abortion occurs prior to the twelve week of pregnancy or prior to the fourteenth
week in the case of girls 14 and under.™!

Even in the above circumstances, a woman may not receive an abortion if (1) the medical professional or
institution has a conscientious objection to abortion and (2) in the case of girls under 14 years old, if a legal
guardian or representative has not authorized the procedure.?

The new 2017 legal framework, as a whole, is undoubtedly a major step forward, given that since 1989
Chile has absolutely prohibited and criminalized abortion in all circumstances and with no exceptions. Yet,
it is estimated that the law can only cover up to 15% of all of the abortions in Chile, leaving approximately
85% of the cases under other exceptions not regulated by the law unprotected or criminalized. The
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continuing limitations restrict basic human rights and serve to perpetuate social models in which a woman
is perceived through the procreative role of a mother.

1. Continuing Obstacles to Obtaining Abortion

A. Allowing Abortions When Necessary to Save a Woman’s Life, But Not to Preserve Her
Health

Under the new Article 119 of the Health Code, a woman may request the interruption of her pregnancy
when her life is at risk due to the pregnancy. Article 119 does not, however, provide an exception if the
abortion would preserve only the woman’s physical or mental health—as has been the case in countries like
Colombia, Argentina, and Mexico.**Accordingly, any woman who seeks or receives an abortion to preserve
her health may be subject to criminal penalties, including imprisonment, under Article 344 of the Criminal
Code.

Chile’s criminalization of abortions required to safeguard women’s health may force women with high-risk
pregnancies to incur health risks by carrying their unwanted pregnancies to term or may force women to
obtain unsafe, illegal abortions to protect their health—increasing the risk of maternal morbidity and
mortality. The denial of legal abortion to protect a woman’s health is not only dangerous, but a violation of
international law.

Chile ratified the International Convention on Civil and Political Rights (“I CCPR”) on February 10, 1972.
As a State Party to the ICCCPR, under Article 2(2), Chile has an obligation to take “necessary steps...to
adopt such laws or other measures as may be necessary to give effect to the rights recognized in the
[ICCPR].” The ICCPR protects the civil, political, economic, social, and cultural rights of all human
beings.* The Convention protects access to abortion services under a variety of rights including the right
to non-discrimination under Article 3, the right to life in Article 6, and the right to be free from torture,
cruel, inhuman or degrading treatment under Article 7. Most recently, the Human Rights Committee
(“CCPR?”), in its draft General Comment on Article 6, stated that “State parties may not regulate pregnancy
or abortion in a manner that run contrary to their duty to ensure that women do not have to undertake unsafe
abortions” and that “the duty to protect the lives of women against the health risks associated with unsafe
abortions requires States parties to ensure access . .. to information and education about reproductive
options.”™® In addition, the CCPR draft Comment notes that legal restrictions on abortion must not
“jeopardize [women’s] lives or subject them to physical or mental pain or suffering which violates article
7” and that abortions should be available, at a minimum, to protect a woman’s health and life. The CCPR
has also on numerous occasions recommended that state parties amend their criminal abortion laws to
comport with the ICCPR.Y

Chile ratified the International Covenant on Economic, Social and Cultural Rights (“ICESCR”) on
February 10, 1972. As a State Party to the ICESCR, in accordance with Article 2, Chile has a duty to “take
steps...to the maximum of its available resources, with a view to achieving progressively the full realization
of the rights recognized in the [ICESCR] by all appropriate means, including particularly the adoption of
legislative measures.” Avrticle 12(1) of the ICESCR recognizes “the right of everyone to the enjoyment of
the highest attainable standard of physical and mental health.” General Comment 14, made by the
Committee of Economic, Social and Cultural Rights’ (“CESCR”), further clarifies that this includes “the
right to control one’s health and body, including sexual and reproductive freedom.”'® Moreover, Article 2
of the ICESCR provides that Covenant rights should “be exercised without discrimination of any kind”—
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including on grounds of sex. Non-discrimination in healthcare on grounds of sex has been further bolstered
by CESCR General Comment 16, as well as Article 12 of CEDAW,® which provide for the equal enjoyment
of rights between men and women,? including in family planning? and “appropriate services in connection
with pregnancy.”?

B. Providing for Broad Rights to Conscientious Objection

Access to public health care in Chile is limited and the waiting list for most procedures is extremely long.
For the set of benefits and treatments that are guaranteed by the State, the waiting period is of approximately
95.63 days, while the average waiting period for surgical interventions is of 400 days.?® In this context, the
right to conscientious objection recognized in Article 119 of the Health Code functions as a considerable
obstacle to the exercise of a woman’s right to an abortion on the grounds provided by Chilean law.

The right to consciously object to participate in activities that an individual considers incompatible with
religious, moral and ethical beliefs in health care settings is recognized by the U.N. Human Rights
Committee, which has found said right is protected by Article 18 of the ICCPR. It is, however, a right that
is subject to legal restrictions, especially if placed to protect the right to the highest attainable standard of
health.?* In this sense, the text of Article 119, as approved by the Chilean Congress in 2017, established
that the conscientious objection was essentially of personal character and thus could not be alleged by an
institution. It also created an exception to the objection by requiring all health care professionals to perform
the procedure in the imminence of the twelve-week deadline for sexual assault cases. But in August of the
same year, the Constitutional Court considerably enlarged the breadth of the exception’s application. While
exercising judicial review, the Court allowed institutions to consciously object to abortion procedures and
struck down the sexual assault exception.?

The recent change in the country’s political landscape is also compromising the implementation of the new
abortion legislation. Current President Sebastian Pifiera had already made polemic remarks in 2013, during
his first presidential term, regarding the case of Belén, an 11-year-old who became pregnant after being
repeatedly raped by her mother’s partner. He was arrested after confessing to the abuse, while the mother
defended him by saying the relationship was consensual.?® As a supporter of the then-complete abortion
ban, Pifiera praised the girl’s intention to carry the pregnancy to term.?’

Pifiera’s administration, as expected, has already attempted to enlarge the possibilities for conscientious
objection through a resolution that revoked the previous government’s guidelines for declaring the objection
pursuant to Article 119. The new resolution allowed private institutions that provide public health care
service through agreements with the Chilean State to declare the objection and ban abortion procedures
from their facilities. The previous regulation, had limited the exercise of the institutional objection to private
facilities providing exclusively private health care procedures.?® The new resolution also facilitated the
declaration by eliminating some of the formal requisites that had been set for personal and institutional
objections, so that an objector would not have to justify the reason for his objection formally.?

In May 2018, The General Comptroller of the Republic (Contraloria General de la Republica), however,
ordered the Ministry to revoke its new resolution because it does not abide by the law. The Contraloria
decided the Ministry exceeded its constitutional capacities since the contents of the resolution should had
been limited to simple instructions on how to declare the conscientious objection. It also concluded the
resolution infringed other Chilean statutes by allowing private institutions that provide public health care
to object, and that it violated the legally established exceptional character of the objection.*. Therefore, to
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date, there is no protocol available that regulates conscientious objection, leading to an incomplete
implementation of the Law N° 21.030, while also leaving women and medical professionals in a state of
deep uncertainty.

The conscientious objection has already restricted access to abortion in both Uruguay and Mexico, where
the objection is strictly personal, due to the small number of professionals willing to perform the
procedures.® In Uruguay, for example, approximately 30% of the doctors have presented the objection, and
in certain regions of the country this number reaches between 50 and 100% of obstetricians and
gynecologists, severely impacting the rights of Uruguayan women to access safe abortions.32

Recent estimates point out that 31% of Chilean obstetricians and 15% of anesthesiologists have
already presented their objections.* Seven hospitals have already institutionally objected to the practice,
while other four were considering their position on the matter.3* Access to abortion is already non-existent
in certain locations (mostly in rural areas) such as Osorno, a small city in south-central Chile, where all the
doctors in the public healthcare network have presented their personal objections,® leaving more than 84
thousand women at risk despite of the recent passed law.* Those decided to terminated their pregnancies,
were forced to travel long distances and cover their travel expenses, creating the State and an undue burden
to access a procedure that must be guaranteed across the country to all citizens.

An unlimited and unregulated right to conscientious objection is contrary to international human rights law.
The CESCR has recognized that access to abortion in the legally permitted cases is part of the right to
health, and that the services provided to women should be accessible and adequate. All States should
therefore organize their health care systems in a manner that the right to conscientious objection does not
impede the women’s access to abortion, or they will be otherwise in violation of human rights law.*’

C. Requiring Some Women and Girls to Obtain Legal Representative’s Authorization

Avrticle 119 of the Health Code contains a provision requiring women affected by dementia, as well as girls
and adolescents under the age of 14, to have a legal representative’s authorization (in addition to all other
legal conditions) to access abortion.

The Chilean Constitution, its Constitutional Court,® and all international human rights conventions to
which Chile is a Party prescribe that the rights and interests of women should be placed at the center of any
abortion-related regulation. Although neither the Constitution nor the international conventions explicitly
recognize the right to abortion, it is implicit in them that unhindered access to safe and legal abortion is
protected under the provisions pertaining to the right to life, the right to health, the right to privacy and
autonomy, the right to equality and freedom from discrimination, and, finally, the right to be free from
torture, cruelty, and inhuman or degrading treatment.®

The right to safely and legally abort thus flows from both national and international law and should be
available to a child, adolescent, or adult woman, independent of her age or physical/psychological
impairment. It is the woman who should ultimately decide on her maternity status and it is for the legislator
to offer the proper means for her to enjoy and exercise fully the rights mentioned above.

In all cases in which the child, adolescent, or disabled woman lacks the capacity to independently decide
whether her best interests are compromised, a system of assistance needs to be set up to support (and not
undermine) her decision-making process. A system based on a third-party authorization, even if this role is
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given to parents or guardians, unduly removes the focus of the law from the person who should be its
beneficiary: the pregnant woman. By its very existence, this requirement is a source of violation of all of
the human rights listed above under both the Chilean constitution and the applicable U.N. conventions.

D. Failing to Ratify the Optional Protocol to the Elimination of All Forms of Discrimination
Against Women

On October 6, 1999, the General Assembly of the United Nations adopted Resolution 54/4 which includes
in its annex the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women (“OP”). Chile was among those states that first signed the OP in December 1999, but since
then, the ratification process has never been completed and the relevant national legal instrument is still
under the review of the Chilean Senate.*’

Chile has delayed the ratification of the OP as the draft approval for ratifying the OP has been inactive in
the Senate for almost 17 years.** This longstanding failure to adhere to the OP has been deplored
domestically and internationally.*? Without the OP the implementation of the CEDAW remains exclusively
entrusted to its State parties. The absence of a timely ratification amounts to a disregard of the national and
international legal norms binding the Chilean public authorities.

The OP introduces two sets of procedures whose aim is to give additional practical effect to the CEDAW,
first, by allowing individuals and groups to make complaints before the CEDAW Committee in cases of
violations of rights contained in the Convention (communications procedure) and, second, by enabling the
Committee to inquire into and investigate cases of serious and/or systemic abuses of women’s human rights.
The lack of a full-hearted commitment to achieving a speedy ratification of the OP has entailed the denial
to the women of Chile of two supplemental resources to combat the abuse and discrimination of which they
may be the victims and failed to fulfill its primary missions according to its Constitution to be at the service
of the human being (Article 1) as well as to respect and to promote human rights (Article 5).

Since 2009, at the occasion of the U.N. Human Rights Council’s Universal Periodic Review and in the
framework of the CEDAW ongoing States’ review,* it has been continuously recommended to the Chilean
state to ratify the OP.**Although Chile has accepted such recommendations, it has refused to commit
to a particular date of ratification®® and has consistently provided unsatisfactory explanations
concerning the 17-year long procedural blockage.*®

Chile’s failure to timely ratify amounts to a neglect of its international law obligations. Indeed, art. 18 of
the Vienna Convention on the Law of Treaties requires that each state, after signing a treaty, refrains from
acts which would defeat [its] object and purpose and this until its entry into force or to the time the relevant
nation indicates its intent not to ratify and thus refuses to become a party to the treaty. The compound effect
of neither fully accessing the OP nor denouncing the act of signature, thus perpetuating a state of non-
implementation, amounts to an in-practice reversal of the instrument, whose object is the institution of
specific human rights oversight procedures and whose purpose is the fostering of women’s human rights
protection by allowing an international body to directly intervene in such matters.

V. Questions for Chile

34. We respectfully suggest that the Working Group ask Chile the following questions:
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(a)

(b)

(©)

(d)

(€)

Could Chile produce the relevant figures reflecting:

() the number of abortions done following the authorisation of a legal representative
since the approval of the abortion law,

(i) in how many cases such authorisation has been denied,

(iii)  the number of cases brought before the judiciary arising from a refusal to grant an
authorisation, and finally

(iv) how these cases have been resolved?

Could Chile outline all steps undertaken by the national parliament since August 2001
concerning the draft assent approving the OP?

Are there any policies being implemented to guarantee women’s right to an abortion?
Particularly, are there policies that secure such access in locations where most of the health
care professionals have presented a conscientious objection to the abortion procedure?

Could Chile provide information as to whether, and under what circumstances, medical
care has been denied or delayed to pregnant women whose health is endangered by
continuing their pregnancies in the interest of protection of fetal interest?

Could Chile produce figures reflecting the number of women who have died or suffered
serious mental or physical health consequences due to the unavailability of abortions to
preserve a woman’s health?

V. Recommendations

35. We respectfully request the Working Group address the following recommendations to Chile:

(@)

(b)

Amend Chile’s three grounds for interrupting a pregnancy, by:

Q) Allowing a woman to access an abortion when her mental and physical health, and
not just her life, are at risk;

(ii) Allowing a woman to access an abortion when her pregnancy is the result of incest.
(iii))  Abolishing the current legal representative notification requirement.

Amend Chile’s conscientious objection exception to the right to an abortion by formulating
informed policies that account for the urgent needs for interrupting a pregnancy, the
availability of medical professionals in poorer or rural areas, or where the majority of
professionals have objected to the practice, and the woman’s specific ability to consult with
a different medical professional if her first choice demonstrates a conscientious objection.
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(c) Prohibit institutional conscientious objection by hospitals and clinics, either public or
private, that could serve as a barrier for women to access reproductive health services.

(d) Ratify the Optional Protocol to the CEDAW Convention.
We appreciate the Council’s longstanding commitment to reproductive rights and to the eradication of

discrimination in the provision of reproductive health care. If you have any questions, or would like further
information, please do not hesitate to contact the undersigned.

Center for Reproductive Corporacién Miles: Representatives:
Rights: Dennis Hranitzky
Sebastian Rgdnguez Constanza Fernandez Selby Brown
Alarcon
Catalina Martinez Coral Naschla .Abu-rman Gar-bls Latifyan |
New York, NY Claudia Dides Catalina Echeverri
Santiago, Chile Juliana Ponde

Bogot4, Colombia
Rhiannon DiClemente

Haley Patterson
Dechert LLP
New York, NY
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