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GLOBAL INITIATIVETO

End All Corporal
Punishment of Children

The legality and practice of corporal punishment of children violates their
fundamental human rights to respect for human dignity and physical integrity and
to equal protection under the law. Under international human rights law — the
Convention on the Rights of the Child and other human rights instruments — states
have an obligation to enact legislation to prohibit corporal punishment in all
settings, including the home.

In Chile, corporal punishment of children is still lawful, despite repeated
recommendations to prohibit it by the Committee on the Rights of the Child.

We hope the Working Group will note with concern the legality of corporal
punishment of children in Chile. We hope states will raise the issue during the
review in 2019 and make a specific recommendation that Chile fulfil its previous
UPR commitment and enact Bulletin No. 10315-18 as a matter of priority to
explicitly prohibit corporal punishment of children in all settings, including in the
home, and repeal all legal defences for its use.

1 Review of Chile in the 2" cycle UPR (2014) and progress since

1.1 Chile was reviewed in the second cycle of the Universal Periodic Review in 2014 (session 18). The
issue of corporal punishment of children was raised in the summary of stakeholders’
information,! and the Government accepted several recommendations to prohibit corporal
punishment in all settings.?

1.2 Since the review, there has been no change in the legality of corporal punishment of children,
although the National Policy for Childhood 2015-2025 prioritises the eradication of corporal
punishment. A draft Law protecting the rights of children and adolescents (Bulletin No. 10315-18)
to prohibit corporal punishment was voted on by the Chamber of Deputies in 2017 and is now
under discussion in the Senate.

1.3 We hope the Working Group will note with concern the legality of corporal punishment of
children in Chile. We hope states will raise the issue during the review in 2019 and make a
specific recommendation that Chile enact Bulletin No. 10315-18 as a matter of priority to
explicitly prohibit corporal punishment of children in all settings, including in the home, and
repeal all legal defences for its use.
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2 Legality of corporal punishment in Chile

Summary of current law and reforms needed to achieve prohibition

Corporal punishment in Chile is prohibited in schools and in the penal system but it is
still lawful in the home, and in alternative and day care settings. Legislation should be
enacted to explicitly prohibit all corporal punishment in all settings, including in the
home, and all legal defences for its use, including in the Civil Code and in Child Law
1967, should be repealed.

2.1 Home (lawful): Corporal punishment is lawful in the home. The Civil Code originally authorised
parent to “correct and moderately punish” children. In 1999, this was amended to repeal the
right to “moderately punish” but the “right of correction” remained in article 234. In 2008, this
was further amended to state that correction excludes all forms of physical and psychological
abuse (“maltrato fisico y psicolégico”) and shall be exercised in accordance with the Convention
on the Rights of the Child. The Government has stated that this prohibits physical punishment of
children.? However, there is no clear statement in law that all forms of corporal punishment,
however “light”, amount to “abuse” in Chilean law: the amendment therefore protects children
only from physical punishment which reaches some level of severity.

2.2 The Domestic Violence Act 2005* confirms the duty of the state “to guarantee the life, personal
integrity and security of the members of the family”, including children (arts. 2 and 3), but there
is no indication that the Act is intended to prohibit all corporal punishment in childrearing. The
Criminal Code 1874 protects children from some forms of violence, including in the home; the
2017 Law against the abuse of children, adolescents, adults and disabled persons amended the
Criminal Code to strengthen the protection against assault, removing the criteria of injury and
defining assault solely as “physical maltreatment” (unofficial translation). However, neither the
Law or the Criminal Code explicitly prohibit all corporal punishment of children.

2.3In 2014, the Government indicated its commitment to enacting prohibiting legislation by clearly
accepting recommendations to prohibit corporal punishment in all settings made during the
Universal Periodic Review of Chile.” In the same year a Civil Code Amendment Bill (Bulletin No.
9488-07) was under discussion that would amend article 234 of the Code to explicitly prohibit
corporal punishment, but it defined corporal punishment in relation to the causing of injury to
the child. The Bill was dropped before the end of the year. However, the National Council on
Childhood has formally requested that this Bill be reactivated and improved, proposing an
alternative text which does not limit the prohibition only to corporal punishment causing injury:
“Parents will have the power to correct the children, taking care that it does not impair their
health or personal development. This power excludes all forms of physical and psychological
abuse. All forms of corporal punishment and cruel, humiliating or degrading treatment is
prohibited....”. We do not have further information.

2.4 The National Policy for Childhood 2015-2025 identifies moving “towards the eradication of all
forms of violence and exploitation towards children and adolescents, including the eradication
of corporal punishment” (unofficial translation) as a priority objective within the general aim
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“Protection, Reparation and Restitution of Rights” (unofficial translation). The National Plan on
Human Rights 2018-2021 does not address corporal punishment.

2.5 A draft law protecting the rights of children and adolescents (Bulletin No. 10315-18) was
introduced to the Chamber of Deputies in September 2015 and is currently under discussion. In
December 2016 the Family Committee of the Chamber of Deputies voted amendments to the
Bill which now states: “Article 28 - Protection against violence. Every child has the right to be
treated with respect. No child shall be subjected to violence, physical or mental ill-treatment,
neglect or negligent treatment, abuse, sexual or otherwise, sale, trafficking, farms, corporal
punishment, torture or any other offensive or degrading treatment, treatment especially in the
family, school, healthcare, institutional and social areas. All forms of maltreatment to a child,
including prenatal abuse, are prohibited and cannot be justified by any circumstances... The
State shall take measures conducive to prevent, prohibit and punish civil, criminal or
administrative, as appropriate, any form of corporal punishment or maltreatment.” In May
2017, the Bill was approved by the Chamber of Deputies and transmitted to the Senate.®

2.6 Alternative care settings (lawful): Corporal punishment is lawful in alternative care settings.
Article 57 of the Child Law 19677 confirms that the “right to correct” applies in care institutions
and foster homes. Article 234 of the Civil Code as amended in 2008 protects children from some
but not all corporal punishment.

2.7 Day care (lawful): There is no explicit prohibition of corporal punishment in early childhood care
and in day care for older children. The “right to correct” in article 234 of the Civil Code
presumably applies to persons with parental authority in day care settings.

2.8 Schools (unlawful): Corporal punishment is considered unlawful in schools, though it is not
explicitly prohibited. Article 10(a) of the General Education Law 20102 states that students have
the right “to respect for their physical and moral integrity, and may not be subject to humiliating
or degrading treatment or punishment and psychological mistreatment” (unofficial translation).
In 2011, the Law on School Violence® amended article 16 of the General Education Law to
strengthen protection for children in school from violence, bullying and harassment, including by
stating that any kind of physical or psychological violence against a student by a person in the
educational community who holds a position of authority is particularly serious.

2.9 Penal institutions (unlawful): Corporal punishment is unlawful as a disciplinary measure in penal
institutions under article 45 of the Juvenile Justice Act 2005 (unofficial translation): “Rules of
internal order and security in detention centres. Adolescents will be subject to disciplinary rules
issued by the authority to maintain security and order. These standards must be consistent with
the rights recognised in the Constitution, the Convention on the Rights of the Child and other
international treaties ratified by Chile. These rules govern the use of force on adolescents and
must contain as a minimum: ... the prohibition of disciplinary measures constituting corporal
punishment, placing in a dark cell, isolation or solitary confinement and any other punishment
that may compromise the physical or mental health of the adolescents or is degrading, cruel or
humiliating.”

6 See the Chamber of Deputies’ website,

https://www.camara.cl/pley/pley detalle.aspx?prmID=10729&prmBoletin=10315-18, accessed 3 May 2017
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2.10 Sentence for crime (unlawful): Corporal punishment is unlawful as a sentence for crime under
the Juvenile Justice Act 2005.1°

3 Recommendations by human rights treaty bodies

3.1 CRC: Recommendations to prohibit and eliminate all corporal punishment of children have on
three occasions been made to Chile by the Committee on the Rights of the Child —in 2002, in
2007 and again in 2015.!
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