Submission by NIHRC to the UN Human Rights Council’s Universal Periodic Review of
the UK

1. The NIHRC submission is structured in line with guidelines for relevant stakeholders.

2. The Belfast (Good Friday) Agreement mandated the NIHRC to consult and advise on a
Bill of Rights for Northern Ireland, which it did in 2008.1 Whilst there is considerable support
within civil society for a NI Bill of Rights there is a lack of political consensus around a NI
Bill of Rights.2 Several UN bodies have encouraged dialogue amongst NI political parties to
“expedite the adoption” of a NI Bill of Rights.3 The NIHRC notes that responsibility for
implementing a NI Bill of Rights remains with the UK Government.

3. The UK Government has set out plans to repeal the Human Rights Act 1998 and replace it
with a British Bill of Rights.4 The NIHRC opposes any reduction in the current legal
protections of human rights in the UK.

Treaty ratification and interpretation (1st cycle:12,15,21,22,23,24,26; 2" cycle:
110.1,110.4,110.5,110.6,110.8,110.10,110.11,110.12,110.14,110.15,110.16,110.17,110.18,

110.20,110.21,110.22,110.23,110.24,110.26,110.30,110.31,110.34,110.32,110.39,110.103)

4. The NIHRC is concerned that the continuing reservations to ICESCR mean that the
Convention’s social, economic and cultural rights continue to be regarded as largely non-
justiciable. The NIHRC believes the UK should establish a National Action Plan on human
rights, with a focus on the implementation of the ICESCR.

5. The NIHRC recommends that the UK sign and ratify the International Convention on
Protection of the Rights of All Migrant Workers and Members of Their Families and the
International Convention for the Protection of all Persons from Enforced Disappearance.s

6. The NIHRC recommends that the UK remove its interpretative declaration to the OP-CRC-
AC, Article 1. The NIHRC believes that children under 18 should not take direct part in
hostilities under any circumstances.s

7. The NIHRC recommends that the UK remove its interpretative declaration to the CERD,
Article 4.7 The NIHRC believes this inhibits clarity as to the types of prohibited speech.

8. The NIHRC welcomes the removal of the reservation to CRPD, Article 12(4)s and notes
continuing reservations to Articles 24(2)(a) and (b)e and Article 27.10

* 1% cycle recommendations as numbered in UN Doc. A/HRC/8/25, ‘Universal Periodic Review, Report ofthe
Working Group on the Universal Periodic Review ofthe United Kingdom’ (23 May 2008). 2™ cycle
recommendations as numbered in UN Doc. A/HRC/21/9, ‘Report of the Working Group onthe Universal
Periodic Review: United Kingdom’ (6 July 2012). Solid underlined numbers denote therecommendations
accepted by the UK. Partially underlined numbers denote the recommendations accepted in part by the UK.



9. It remains the case that the UK does not accept the right of individual petition concerning
ICCPR, ICESCR, CAT,11 CERD12 and most recently CRC. The NIHRC urges the UK to
ratify the OP-ICCPR, OP-ICESCR and OP-CRC-COM, and issue the required declarations
under Article 22 of CAT and Article 14 of CERD. The NIHRC further recommends that the
UK commit to raising awareness of the availability of the right of individual petition for
nationals under OP-CEDAW?13 and OP-CRPD.14

National human rights institutions (2" cycle:110.36,110.37)

10. The NIHRC is concerned at the reduction in its cash budget from £1,702,000 in 2009/10
to £1,149,000 in 2016/17, with an annual decrease by £25,000 each year until 2019-20.15 The
UN Human Rights Committee has recommended that budget reduction should not inhibit the
NIHRC from carrying out all of its current functions independently of Government.1i6 Where
the reduced budget impacts on the discharge of its functions, the NIHRC will immediately
bring this to the attention of the Westminster Parliament.

Co-operation with treaty bodies (2" cycle:110.46)

11. The NIHRC is concerned at the NI Executive’s lack of engagement with treaty bodies on
anumber of occasions, for example the non-participation in the examination process for
ICESCR in 2009 and 2016.17 It also failed to engage with the 274 cycle of the Universal
Periodic Review in 2012.

Transitional justice (1stcycle:12)

12. On 23 December 2014 the Stormont House Agreement was reached.1s8 The Agreement
proposed, inter alia, the establishment of a single independent investigatory body, the
Historical Investigations Unit (HIU), to carry out investigations into over 1200 conflict
related deaths. The UK Government has indicated that an additional £150 million of funding
will be provided to fund the HIU and other bodies.19

13. Political agreement around the establishment of the HIU and other institutions envisaged
by the Stormont House Agreement has not been reached.20 As reported by the Committee of
Ministers of the Council of Europe ‘the major obstacle is the proposed national security veto
on disclosure of information to the victim’s families at the conclusion of an HIU
investigation’.21 Some 21 months after the Stormont House Agreement was reached a plan
for implementation of mechanisms relating to the investigation of conflict related deaths is
not in place. In November 2015 the United Nations Special Rapporteur on transitional justice
visited NI and expressed concern that: “almost twenty years since the signature of the Belfast
Agreement, efforts to deal with the past in NI have not been comprehensive in any of the four
pillars of a transitional justice policy”.22 In January 2016 the Council of Europe
Commissioner for Human Rights urged: ‘The UK Government and other parties concerned to
return to negotiations on mechanisms for dealing with the past’.23 Whilst acknowledging
ongoing discussions the NIHRC has raised concerns regarding the lack of implementation of
the transitional justice elements of the Agreement with the UN CAT Committee .24

14. In early 2016 the Lord Chief Justice of NI ordered a review of the state of readiness of 53
outstanding inquests into conflict related deaths and met with families setting out plans to
address all outstanding inquests within a five year period.2s The LCJ set out that his plans
were contingent upon the establishment of an appropriately resourced support unit.26 The



Department of Justice prepared a funding request seeking to draw down funds from the
allocated £150 million. As this proposal has not received the approval of the NI Executive the
UK Government has not released the necessary funds.2z The NIHRC recommends that
independent, impartial, prompt and effective investigations are conducted into all conflict
related deaths in NI with a view to identifying, prosecuting and punishing perpetrators of
human rights violations and abuses.

Equality and non-discrimination (15t cycle: 15; 2" cycle:110.39,110.40,110.42,110.49,
110.50,110.51,110.52,110.53,110.103)

15. A commitment in 2006 to introduce asingle legislative instrument consolidating and
enhancing equality protections in NI has not been fulfilled.2s The NIHRC recommends the
current equality provisions be simplified, harmonised and strengthened without delay in line
with UN recommendations. 29

16. The NIHRC notes that the UNHRC welcomed legislation introducing same sex marriage
in England and Wales.so The NIHRC advises that similar legislation has not been introduced
in N1.31 Cases are before the courts seeking to extend these provisions to NI.32

Education (1st cycle:15; 2 cycle:110.103,110.106)
17. The NIHRC welcomes the enactment of the Shared Education Act 2015.33 The NIHRC
recommends that shared education initiatives be rolled out across NI and also that concrete

measures are introduced to increase the availability of integrated schools. 34

Children and criminal justice (1stcycle: 2, 7, 9; 214 cycle:110.81,110.87,110.94,110.95)

18. The NIHRC notes with concern the high number of children held in pre-trial detention in
NI.35 The UNHRC in 2015 called for the NI Executive to ensure “that suitable bail packages
are available to child defendants in Northern Ireland”.36 In May 2016 the UNCRC Committee
called for legislative reform to enshrine “the statutory principle that detention should be used
as a measure of last resort ... and ensure that detention is not used discriminatorily against
certain groups of children”.37 The Department of Justice has accepted that children are
detained in circumstances where it is not a measure of last resort. 38 The NIHRC recommends
the prohibition of children being held in pre-trial detention unless it is absolutely necessary
and the development of suitable bail arrangements.

19. The age of criminal responsibility in NI is ten years old.3s The Review of Youth Justice
(2011) recommended that the: minimum age of criminal responsibility in NI should be raised
to 12 with immediate effect. The UN CRC Committee and other UN Committees have made
similar recommendations.40 The NIHRC recommends an increase in the minimum age of
criminal responsibility to at least 12.

Persons with Disabilities

20. The NI Executive Disability Strategy is in place until March 2017.41 This Strategy has
been heavily criticised by disability organisations and the NIHRC recommends that a
successor strategy be developed modelled upon the CRPD.42



Mental Capacity

21.In 2016 the NI Assembly passed the Mental Capacity (NI) Act 2016.43 The Actis one of
the first legal frameworks which fuse mental capacity and health law and is informed by the
UNCRPD, Article 12.44 The NIHRC recommends that the commencement of the Act should
be a priority for the NI Executive and appropriate resources should be allocated.4s

Violence against children (15t cycle:3, 4, 5; 2" cycle:110.51,110.69,110.70,110.71, 110.78,
110.79,110.80)

22. The Law Reform (Miscellaneous Provisions) (NI) Order 2006 continues to allow for a
defence of reasonable chastisement of a child to a charge of common assault tried summarily.
In 2016 the UN CRC recommended that the UK ‘Prohibit as a matter of priority all corporal
punishment in the family, including through the repeal of all legal defences, such as
“reasonable chastisement”...[and]... Strengthen its efforts to promote positive and non-
violent forms of discipline and respect for children’s equal right to human dignity’.46

Child Marriage

23. The Marriage (NI) Order 2003 permits the marriage of a child aged 16 or 17 years with
the consent of their parents or legal guardians. In NI, 68 children were married in 2015 of
these 49 were girls and 19 were boys.47 In May 2016 the UNCRC recommended that “the
[UK] raise the minimum age of marriage to 18 years”.48 The NIHRC recommends the
prohibition of child marriage in NI.49

24. In 2014 the UK Parliament enacted legislation empowering the Home Secretary to restrict
re-entry and deprive the citizenship of individuals who have engaged in conduct “seriously
prejudicial” to the UK’s vital interests.50 The Independent Reviewer of Terrorism Legislation
has raised concerns regarding the breadth of the deprivation power and the UNHRC
recommended a review of the new powers to ensure consistency with “the principles of
legality, necessity and proportionality”.51

25. Of the 149 persons arrested in NI under the Terrorism Act 2000 in 2015/16, 18 were
charged. 52 This represents 12% of those arrested. The UNHRC has raised concerns regarding
the low proportion of persons arrested who are subsequently charged under the 2000 Act and
recommended a review of the exercise of the arrest power.s3

26. An individual who has been wrongfully imprisoned in GB for any offence or in NI for an
offence related to an excepted matter such as terrorism must now prove his or her innocence
of a crime in order to obtain compensation for a miscarriage of justice.s4 The UNHRC
recommended a review of the new test.s5 The NIHRC recommends that the UK take forward
the recommendations of the UNHRC.

Right to housing




27. The NIHRC notes the continuing barriers and inequalities in access to adequate and
culturally appropriate accommodation for members of the traveling communities.se The
NIHRC recommends the removal of any unnecessarily burdensome procedural obstacle to
obtaining planning permission for traveller accommodation and repeal of the Unauthorised
Encampments (NI) Order 2005, which adversely affects members of the traveling
communities by exposing them to criminal prosecution.s?

Right to social security and ade quate standard of living

28. The NIHRC is concerned about the adverse impact of some social security reforms on
disadvantaged and marginalised individuals, and recommends a reversal of cuts in social
security benefits introduced in the Northern Ireland (Welfare Reform) Act 2015 and a review
of the use of sanctions.ss8 The NIHRC notes that specific mitigation provisions were
introduced in NI to address some of the reductions.s9

29. The number of individuals living in poverty in NI has increased since the 214 cycle.6o The
NIHRC has called for adoption of an anti-poverty strategy in NI in accordance with the
Northern Ireland Act 1998.61

Right to health

30. In 2015, the NIHRC published a seminal report into emergency healthcare in NI after
extensive engagement with patients, staff and health officials.s2 The NIHRC recommended a
human rights based approach into the delivery of emergency healthcare, including to persons
experiencing mental health crisis.63

31. Since 2012, NI continues to have the highest suicide rate in the UK, per head of
population.e4 The NIHRC is concerned at the inadequacy of mental health provision in NI.6es
The NIHRC recommends that the development of a revised suicide and self-harm prevention
strategy for NI be expedited.

Gender-based violence (1t cycle:1; 2 cycle:110.40,110.51,110.52,110.69,110.70,110.71)

32. The NIHRC recommends that the UK ratify the Istanbul Convention on combating
domestic violence.66

33. Domestic abuse and sexual violence remain high in NI.e7 The NIHRC welcomes the
introduction of domestic violence protection notices and the launch of the Stopping Domestic
and Sexual Violence and Abuse Strategy 2013-2020.68

34. The NIHRC notes that ‘domestic violence specialist courts’ were piloted from 2011 and

recently implemented in Derry/Londonderry.ss The NIHRC recommends that these be
introduced in strategic locations across NI.70

35. The NIHRC welcomes the UK Human Trafficking Strategy and the efforts of the UK
Government and NI Executive in increasing awareness and identifying victims of human
trafficking.721 The NIHRC notes the CEDAW Committee’s concern that there is no
comprehensive national framework to combat trafficking in women and girls.72 The NIHRC



is concerned at the low number of prosecutions for human trafficking offences and
recommends that measures be introduced across the criminal justice system to ensure
perpetrators are punished.73

36. The NIHRC welcomes the enactment in NI of the Human Trafficking and Exploitation
Act 2015 and the Human Trafficking Strategy which is currently out for consultation.74 The
Commission recommends that regulations requiring the appointment of independent
guardians for children are introduced as soon as possible.7s

Termination of pregnancy (2" cycle:110.77)

37. The NIHRC has concerns about the current restrictive conditions for termination of
pregnancy in NI and the associated criminal penalties for their breach. The NIHRC notes that
the CRC Committee has recommended that abortion be decriminalised in NI. 76

38. The NIHRC brought a legal challenge in December 2014 arguing that NI law is
incompatible with Articles 3, 8 and 14 ECHR and calling for termination of pregnancy to be
permitted in circumstances of rape, incest and serious malformation of the foetus including
fatal foetal abnormality. This would be in addition to the existing grounds of being necessary
to preserve the life of a woman, including where there is a risk of a serious and adverse effect
on her physical or mental health which is either long term or permanent.7z The court ruled
that NI law was incompatible with Article 8 in respect of fatal foetal abnormality and sexual
crime as ‘the mother’s inability to access an abortion in those circumstances constitutes a
gross interference with her personal autonomy’.7s This decision is currently under appeal and
judgment is expected in autumn 2016.

Hate crime and hate speech (1st cycle: 20; 2" cycle:110.107,110.53,110.59,110.60,

39. The Council of Europe Human Rights Commissioner has warned that political leaders’
statements in the UK regarding foreign nationals are often manipulated, or distorted, by
media and extreme, racist political organisations.7s It also continues to be an issue in some
aspects of public discourse on the internet.so The NIHRC recommends the effective
enforcement of existing legal and policy frameworks combating hate crimes.s1

40. The NIHRC is further concerned that criminal justice agencies in NI do not collect and
disaggregate data based on race and community background.s2 The NIHRC recommends this
issue be addressed.

EU Referendum

41. The NIHRC notes the UK’s decision to withdraw from the EU following the referendum
in June 2016. The NIHRC recommends that withdrawal from the EU should not diminish
existing human rights protections, particularly social, economic and cultural rights
protections derived from the EU Charter of Fundamental Rights or rights protections
contained in EU directives.




42. The NIHRC welcomed the opening of a short-term holding facility for immigration
detainees in NI at Larne House in July 2011.s3

43. The NIHRC further recommends that the effectiveness of inspections and oversight at
Larne House be improved, inter alia through the development of short term holding centre
rules including provision for identification of victims of torture and human trafficking.ss

Sustainable development goals (SDGs)

44, The NIHRC recommends the alignment of the UK Government’s human rights objectives
with the 17 SDGs adopted by the UN in September 2015.85 This will require cross-
departmental efforts toward domestic implementation as well as establishing effective
evaluation and monitoring mechanisms.

Defamation

45. In 2012 the UNHRC raised concerns that the “practical application of the law of libel [in
the UK] has served to discourage critical media reporting”, following this recommendation
defamation law in England & Wales was reformed.ss An independent review of the law in NI
concluded in June 2016 and a formal response from the NI Executive is awaited.s7 In addition
reforms to abolish the common law offence of blasphemy have occurred in England & Wales
but not in NI.ss The Commission considers proposals for reform of the law of defamation and
to ensure the abolition blasphemy laws are required.
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77 ECHR, Article 3: ‘Prohibition oftorture. No one shall be subjected to torture or to inhuman or degrading
treatment or punishment’; Article 8: ‘Right to respect for private and family life. 1. Everyone has the right to
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11



79 Council of Europe Human Rights Commissioner, ‘Memorandumon the human rights ofasylumseekers and
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