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This letter provides information regarding the recommendations accepted by the Government
during its second Universal Periodic Report (UPR) calling for the Government to take
effective measures to end child marriage1 and to ensure women’s rights to comprehensive
and safe reproductive health and contraceptive services.2 Specifically, India accepted
recommendations to strengthen institutions, create stronger legal frameworks and undertake
law reform; improve measures to end violence against women and girls; and conduct more
consultations with the aim to ensure women’s and children’s rights.3 Nonetheless, as
explained below, in India there continues to be impunity for violations of girls’ and women’s
rights arising from child marriage and female sterilization, resulting in abuse, suffering, and
death.

Key Issues

A. Child Marriage

1. Scope ofthe Problem

India continues to account for the highest number of child marriages in the world, despite
legal and policy commitments to eliminate the practice.4 India’s National Family Health
Survey (NFHS) from 2005-06 indicated that nearly half (47%) of women aged 20-24 were
married before age 18.5 While national-level data from the latest NFHS is not yet available, a
study recently conducted by India’s Ministry of Women and Child Development revealed
that this figure remains high: nationally, over athird of women aged 20-24 were married
before the age of 18,6 with several states reporting child marriage numbers around 40%,7
particularly atthe lowest end of the wealth index (44%).s

In the last UPR, India accepted recommendations to ensure the right to education,e address
sexual abuse and exploitation of women and children,10 and reduce maternal mortality11—
each of which forms part of the continuum of harms resulting from child marriage. Married
girls are often removed from school immediately before or following marriage; in 82% of
child marriages in India, girls received no formal education,12 increasing the likelihood of
poverty1s and isolation.14 Married girls also are more likely to suffer from physical and
sexual abuse.15 A publication cosponsored by the government describes child marriage as
“open[ing] the door to an endless and vicious cycle of domestic violence and abuse.”16 The
NFHS-3 indicates that 70% of 15-19 years old experienced violence over the past year.17
Thirty-two percent of married women aged 15-24 have experienced forced sex,18 with one in
four women reporting that their first marital sexual experience was forced.19 Data from India
reveals that girls married before 18 were twice as likely to report being beaten, slapped or
threatened by their husbands and three times as likely to report being forced to have sex
without their consent as were women who married later in life.20

Child marriage is closely linked to negative reproductive health outcomes, including
maternal mortality and morbidity, unsafe abortion, and early and unwanted pregnancy. 21 One
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in six girls in India begins childbearing between the ages of 15-19;22 such pregnancies
typically occur within marriage.23 India accounts for the highest number of maternal deaths
globally, making pregnancy dangerous for all Indian women.24 These risks are compounded
for adolescent girls, who are twice as likely to die in pregnancy than women above the age of
20,25 and in India are less likely to receive proper antenatal care,2s less likely to be aware of
the legal status of abortion or where to obtain a safe abortion,2z and more likely to have
closely-timed and frequent pregnancies.2s

2. National Legal Framework

Child marriage violates India’s national laws, including rights protected by the Indian
Constitution.29 India’s Prohibition of Child Marriage Act (PCMA) establishes penalties for
promoting or conducting marriages involving a girl younger than 18 or a boy under 21 years
of age.s0

Despite penalizing child marriage, the PCMA violates human rights law by treating child
marriages as legally voidables1 not void and by establishing a lower age of marriage for girls
than boys.s2 The PCMA contains overly restrictive provisions that make voiding a marriage
difficult for girls. Girls are required to seek judicial authorization,3s which canbe a barrier
where girls lack the autonomy to access and pay for legal services. Further, child marriages
are only voidable within two years of a child spouse reaching majority,34 a time at which
married girls may face barriers to leaving a marriage because they are pregnant or have
young children.

The government admitted in a 2013 report that “on ground, implementation of PCMA[] 2006
has not been as effective as expected.”ss Although the PCMA requires the appointment of
Child Marriage Protection Officers (CMPOSs) in every district in India to implement and
enforce the PCMA, there is a lack of publically available information on how many states
have appointed CMPOs and the training provided to CMPOs.36 Often, CMPO responsibilities
are given to existing government officials who are thus overburdened or underqualified to
perform their duties under the PCMA effectively.37 Prosecution for promotion or
solemnization of child marriages remains very low—for example, in 2014, only 15
convictions were reported nationwide.ss

The PCMA does not clarify whether it supersedes personal laws, leading to ambiguity
concerning whether the minimum ages of marriage and the status of child marriages as
voidable should be universally applied, or if the often lower ages of marriage and legal
statuses of child marriage established under personal laws should prevail.3s Although a few
state-level court decisions have held that that the PCMA supersedes personal laws,
ambiguities remain due to a lack of a Supreme Court ruling or explicit legislative
pronouncement.4o

National laws on sexual violence continue to allow child marriage to exempt perpetrators of
what would otherwise be considered statutory rape from prosecution—marriage provides an
exception to criminal penalties for rape unless it involves a girl below 15 years of age,
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despite the fact that sex with a child below the age of 18 years is generally criminalized. 1
Child marriage is also not explicitly recognized as falling within the Protection of Women of
Domestic Violence Act (2005) or the Juvenile Justice Act (JJA), limiting girls’ protections
and access to legal and social services guaranteed under these laws.42 Similarly, although
human rights law recognizes child marriage as leading to domestic servitude, 43 in India child
marriage is not clearly recognized as a violation of child labor laws that forbid employment
(including as domestic workers) of children under the age of 14.44 Despite the recognition of
the role of education in preventing child marriage under human rights law,4s the national law
mandating compulsory and free education only includes children until the age of 14 years.46

Birth and marriage registration are crucial to verify age at marriage.47 Although birth
registration is mandatory in Indiass less than 25% of children in the poorest 20% of
households—the most vulnerable to child marriage—had their births registered between
2005 and 2012.49 Despite a 2006 Supreme Court of India ruling mandating marriage
registration, a 2013 amendment to mandate marriage registration was rejected in both houses
of Parliament.so

3. International Legal Framework

The failure to eliminate child marriage violates a broad range of human rights.s1 Since
India’s last UPR, U.N. Special Rapporteur on Violence against Women and U.N. treaty
bodies have continued to raise concern about child marriage in India.s2 India has been urged
to ensure effective implementation of national laws prohibiting child marriage, amend and/or
clarify national laws to ensure that child marriages are automatically voided and that national
laws trump personal status laws, and enact legislation requiring marriage registration.ss U.N.
bodies also have encouraged the Government to raise awareness about the prohibition on
child marriage and its spectrum of harms, including reproductive health issues, maternal and
infant mortality, and violence against women.s4

India should be commended for its participation in the development of the 2014 South Asia
Association for Regional Cooperation’s (SAARC) Regional Action Plan to End Child
Marriagess and endorsement by its government officials of the Kathmandu Call for Action to
End Child Marriage in Asia.seé These actions include a commitment to strengthen and enforce
laws to prevent and create accountability for child marriage, including by developing a
national plan of action.s7 However, although the government prepared a national strategy on
child marriage and initiated the drafting of a national action plan, there has been no public
progress on these efforts in recent years.ss Further, at the international level, India has
demonstrated a lack of political will to end child marriage by failing to co-sponsor multiple
General Assembly and Human Rights Council resolutions on child marriage.s9
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B. Coercive and Unsafe Sterilization

1. Scope ofthe Problem

Despite the Government’s National Population Policy (“NPP”), which commits the
Government to ensure a “voluntary and informed choice” and a “target free approach” in
providing family planning services,6o state implementation policies continue to focus
disproportionately on female sterilization at the expense of all other methods. This has
resulted in violations of the Government’s obligation to ensure women do not bear a
disproportionate burden in family plannings1 and have access to a full range of contraceptive
methods. Women and girls, including married girls who face risks of early pregnancy, lack
access to non-surgical or non-permanent methods that would allow them to time and space
pregnancies. 62

Doctors have reported that the state governments pressure local governmental officials and
doctors to meet certain sterilization “quotas.”s3 Further, in certain states, there have been
reports of penalties being imposed on women and their families, such as denial of
government subsidies including food rations, unless they consent to sterilization.s4 These
pressures lead to violations of national guidelines on sterilization that require informed
consent, counseling as to the full range of contraceptive methods, and quality and safe
sterilization procedures.es Marginalized women tend to be the most impacted due to their
lack of access to other forms of contraceptives and the fact sterilization is the only
contraceptive method for which compensation for costs incurred is provided.ss

Female sterilization camps are routinely conducted in India under state policies and
programs that set targets for female sterilizations and are funded through the country’s
national health program. Alarmingly, women face serious harm as a result of unsafe and
potentially fatal sterilization procedures in such camps. For example, during a “mass
sterilization drive” in Chhattisgarh state in November 2014, more than eighty women were
paid 1,400 rupees (roughly $23) to undergo sterilization procedures in camps that were
unequipped to sufficiently sanitize the facilities, perform quality operations, and provide
adequate post-operative care.67 Thirteen women died.ss The judicial commission charged
with mvestigating the incident attributed the deaths to “serious negligence,” poor operating
conditions and poisonous post-operation medication. 69

This highly publicized event is indicative of a broader pattern of abuse and human rights
violations faced by women in mass-sterilization drives across India. In January 2015 in
Varanasi state, seventy-three women were sterilized within four hours by one doctor in a “bid
to set [a] record.”70 Later that month in a government facility in Jharkhand state, forty
women were sterilized without pre-operative screenings, and doctors operated by flashlight.71
Continued reports of coerced and unsafe sterilizations throughout the country illustrate a lack
of political will to stop the abuses.
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2. National Legal Framework

State policies and programs leading to sterilization abuse have been recognized by the
Supreme Court of India as violating women’s rights as protected under the Indian
Constitution.

In the 2005 case of Ramakant Rai and Health Watch U.P. and Bihar v. Union of India, the
first public interest case filed in India against coercive sterilization practices targeting
women, the Supreme Court ordered state governments to regulate healthcare providers who
perform sterilization procedures and to compensate women who suffer complications due to
substandard care and the families of the women who die from botched operations.72 As a
result of the Supreme Court order, in 2006 and 2008, the Central Government adopted
national sterilization guidelines and standards.7s Despite the court’s order and the
introduction of clear standards and guidelines, reports of substandard care, abuse, and
discrimination in sterilization camps remain widespread and persist primarily because of the
absence of proper monitoring mechanisms.74

In a commendable step, in September 2016, the Supreme Court of India issued a decision in
the case of Devika Biswas v. Union of India & Ors. recognizing that the manner in which
sterilization camps are being carried out in India violates women’s rights to health and
reproductive rights, as protected under Article 21 of the Constitution of India.7s Significantly,
the Supreme Court called on the Government to “reconsider the impact that policies such as
the setting of informal targets and provision of incentives by the Government can have on the
reproductive freedom of the most vulnerable groups of society whose economic and social
conditions leave them with no meaningful choice . . . [and] render them the easiest targets of
coercion.”76 The Supreme Court ordered the Government to stop conducting sterilization
camps within three years and to ensure informed consent for sterilization including through
implementation of the Ramakant Rai orders.77 Further, the case calls for the Government to
specifically take action in Chhattisgarh following the 2014 sterilization deaths—particularly
pass a national health policy promoting gender equity, establish a system of annual reporting
for more effective oversight of states in implementing family planning policies, introduce
audits for every sterilization-related death, and improve compensation for sterilization
deaths.7s

Importantly, the Supreme Court stated that it was “pained to note the extremely casual
manner in which some... [S]tates have responded” to the petition and criticized the lack of
“any acceptable response to the allegations.”79 As a result, it ordered the chief justices in
these states to initiate suo moto petitions in high courts of certain priority states to follow up
on the decision.so However, despite the failure of states to take these rights violations
seriously, the Supreme Court failed to clearly mandate that states need to eliminate targets in
contraceptive and population policies, and instead stated that it “leave[s] it to the good sense
of . . . each State Government or Union Territory to ensure that such targets are not fixed so
that health workers and others do not compel persons to undergo what would amount to
forced or non-consensual sterilization merely to achieve the target.”s1 It remains to be seen if
state high courts will ensure the effective implementation and monitoring of the orders in this
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case and clear elimination of targets, as required to end coercive and abusive sterilization
practices in India.

3. International Legal Framework & Cooperationwith International
Mechanisms

International treaties to which India is a party mandate that India recognizes the right of
everyone to the enjoyment of the highest attainable standard of physical and mental health. sz
States are under the obligation to respect this right to health by abstaining from
discriminatory practices relating to women’s health status and needs.s3 Safeguarding a
woman’s right to exercise informed consent in making reproductive health decisions is
fundamental to protecting her right to health. Women have the right to access safe, effective,
affordable and acceptable contraceptive methods of their choice.s4

TMBs have expressly recognized women’s rights to be free from unsafe and coercive
sterilization.ss The CEDAW Committee has obligated state parties to prohibit “forms of
coercion, such as non-consensual sterilization... that violate women’s rights to informed
consent and dignity.”s6 The Human Rights Committee has found that forced sterilization
violates Article 7, which prohibits torture, cruel, inhuman or degrading treatment, and Article
17, ensuring the right to privacy, of the International Covenant on Civil and Political
Rights.s7 Further, the Special Rapporteur on Violence against Women has described coercive
sterilization as “a method of medical control of a woman’s fertility without the consent of a
woman,” and has found that such forced sterilization results in “the battery of a woman—
violating her physical integrity and security—forced sterilization constitutes violence against
women.”’88

On March 11, 2015, several U.N. special procedures directed a letter (the Special
Procedures’ Letter) to the Government expressing “grave concern” about sterilization
practices in India and in that context, reminded India of its obligation to eliminate torture and

ill-treatment as well as gender-based violence.ss The U.N. special procedures specifically
noted that

“violence and violations of women’s reproductive health may result either from
direct State action, via harmful reproductive policies, or from State failureto meet
its core obligations to promote the empowerment of women. Direct State action
violative of women’s reproductive rights can be found, for example, in government
regulation of population size, which can violate the liberty and security of the
person if the regulation results in compelled sterilization .... States should take
appropriate measures to monitor reproductive health services and ensure that
these services are offered without any form of discrimination, coercion or violence,
and that information disseminated by health workers is comprehensive and
objective. %0

The Special Procedures’ Letter called on the Government to furnish not only additional
information regarding the tragic events that occurred in Chhattisgarh, but also to “provide
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details of measures taken to ensure that sterilization procedures are conducted in accordance
with international and national standards™ and to “provide details of measure taken to ensure
everyone who undergoes a sterilization procedure has given their full and informed
consent.”91 The Special Procedures’ Letter requested that the government provide the
requested information within 60 days of receipt of the letter,92 yet to date, there has been no
recorded response.

I1.  Questions

We respectfully urge Member States to raise the issues of child marriage and coercive,
substandard, and abusive sterilization practices in India, and to encourage the Government to do
more to prevent and address the resulting human rights violations by raising the following

questions:

1. How does the Government plan to create a stronger, consistent legal framework to
prevent, punish, and provide remedies for child marriage in line with constitutional
and human rights obligations?

What proposals are currently being considered by the Government to assess
gaps, weaknesses, and inconsistencies in laws and policies concerning child
marriage? Is the Government taking any steps to clarify that the Prohibition of
Child Marriage Act has primacy over personal status laws; facilitate greater
enforcement of laws prohibiting child marriage; mandate and enforce
marriage and birth registration; and ensure reform of laws on labor, education,
and violence against women and children as required to strengthen protection
from child marriage and provide remedies?

What measures are being taken by the State Party to enable young married
girls to postpone pregnancy and access quality reproductive health
information and services relating to contraception, safe abortion and maternal
health, as a means to prevent or mitigate the risks associated with early
pregnancy?

What specific steps are being taken by the State Party to protect girls from
sexual violence both within and outside of marriage, including establishing a
uniform legal age of marriage and recognizing marital rape as a crime?

2. Echoing the requests made by several U.N. special procedures in their 2015
communication to India, what steps is the Government taking to prevent coercive,
unsafe, and abusive sterilization and create greater accountability for these practices,
including to ensure free and full consent prior to conducting the procedure and
compliance with international and national standards?

Please provide additional information of the Government’s implementation of
the Supreme Court decision in Devika Biswas v. Union of Indiaand Others
recognizing coercive and substandard sterilization as a violation of women’s
rights, including the number of states that have eliminated sterilization camps
and targets entirely. What measures have been taken to double the
compensation for sterilization-related injuries and deaths, introduce
independent and thorough sterilization death audits, and initiate high court
cases in states with a history of sterilization abuse?



I11. Recommendations

Following up on past UPR recommendations to the Government concerning women’s

reproductive rights, we request that the HRC Member States consider making the following
recommendations:

1. Urge the National Human Rights Commission of India to undertake a thorough national
inquiry in partnership with state human rights commissions into child marriage within
two years, with the goal of monitoring and evaluating gaps in accountability that lead to
the continued vulnerability of girls to child marriage and of identifying recommendations
for law and policy reform and implementation, as well as budgetary expenditures

necessary to end impunity for child marriage.

2. Harmonize laws and policies—including personal laws and laws on domestic and sexual
violence including marital rape, reproductive health, marriage and birth registration,
education, property and citizenship, and dowry—with human rights standards and
constitutional guarantees to ensure a minimum legal age of marriage of 18 and to address
gaps and inconsistencies that leave girls vulnerable to child marriage and limit married
girls” access to legal remedies. Urgently implement and enforce laws and policies relating
to child marriage to effectively prevent child marriage, including by appointing and

training child marriage protection officers as mandated by the law.

3. Immediately implement the Supreme Court of India’s orders in Devika Biswas v. Union
of India, including discontinuing sterilization camps as soon as possible and at a
maximum within three years; introducing stringent and impartial audits where
sterilization deaths and injuries occur; doubling compensation for sterilization deaths and
injuries; Initiating suo moto cases in high courts to follow up on reports of coercive,
unsafe, and abusive sterilization procedures; and ensuring informed consent prior to

conducting sterilization procedures.

4. Comply with the requests of the special rapporteurs on torture and cruel, inhuman, and
degrading treatment; violence against women; and health as well as the Working Group
on Discrimination against Women in Law and in Practice by prohibiting informal and
formal targets for all contraceptive methods including specifically sterilization and
ensuring all women access to counseling on and access to the full range of modern

contraceptives.
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