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United Nations Human Rights Council
Universal Periodic Review: Samoa

Executive Summary

Drawing on ICAAD’s research, this submission highlights issues of structural discrimination that impact
women and girls in Samoa. The research examines Samoa’s compliance with its international human
rights obligations on the issue of violence against women and girls.

Structural Discrimination

Structural discrimination occurs when laws, policies, and societal/cultural norms generate outcomes for
certain groups because of their race, religion, ethnicity, gender, and sexual orientation. Certain practices
in a region or nation may appear to be facially neutral, but in practice, impose significant barriers that
disadvantage certain groups in achieving substantial equality. This perpetuates barriers of social
exclusion and prevents marginalized groups from fully integrating into the social, economic, and
cultural fabric of society.

Violence Against Women and Girls
a) Systematic Discrimination:

a. Violence against women is “endemic and pervasive” in Samoa.! 46.4% of women and
girls between the ages of 15 and 49 years who have entered into a relationship
experienced physical and/or emotional and/or sexual violence by an intimate partner. 2
Attitudes in Samoan society reflect the depth of the problem: about half of men believe
that beating a woman is sometimes justified and 70% of women believe that husbands
sometimes have good reason to beat their wives.®> According to a 2006 “Samoa Family
Health and Safety Study” by the Secretariat of the Pacific Community and the UNFPA
found that 87.7% of women did not seek help for physical abuse, and 72.5% of those did
not seek help because they believed physical abuse was normal or not serious.*

b. Violence against women and girls is also prevalent outside the context of intimate partner
violence: one survey reported that 64 percent of female respondents experienced some
form of abuse by someone other than their partner. ®

c. Rape is underreported because of social attitudes that discourage such reporting. °
Spousal rape is not criminalized. ’

d. While the government passed the Family Safety Act, focused on protection orders, the
government has yet to enact specific “laws to enforce protection of women from all forms
of violence and abuse.”® Cases of domestic violence are covered under the law against
common assault.’ Law enforcement agencies are reluctant to arrest perpetrators of
domestic violence in close-knit communities. 1°



e. Women and girl’s access to the judicial system is limited by the use of traditional village
counsels (fono) and reconciliation (ifoga) to address cases of sexual assault and domestic
violence.!! The Constitution of Samoa holds that laws include customary laws. The fono
has the power to impose punishments in accordance with custom. Any punishments
imposed shall be taken into account in mitigation of a sentence, per the Village Fono Act
1990. The fono is institutionalized by national legislation as a local legislative, executive
and judicial organ.*? “For many Samoans, traditional justice practices through, for
example, the fono, remain much more real and legitimate than do those of state justice.”®
In cases of sexual assault and domestic violence, fonos fail to prevent continuing abuse or
may counsel the victim instead of the perpetrator.}* Fonos thus discourage women from
reporting cases to the police and further undermine the evidentiary process by not
keeping written records of proceedings.®

f. Ifoga is a traditional form of reconciliation that historically was used to settle crimes
between families or villages.'® The use of ifoga in domestic violence cases reinforces the
attitude that domestic violence and sexual assaults are private matters. 1’ Compensation
is often paid to the victim’s family or community of the survivor but not to the victim
herself.!® Victims are not involved in the reconciliatory process and their wishes remain
secondary.'® Judges consistently take into account settlements under ifoga as a
mitigating factor in the sentencing process.

g. ICAAD and law firm DLA Piper LLP conducted case-law analysis of 931 randomly
selected sexual and gender based violence (SGBV) cases from 12 countries in the Pacific
Island region to capture the impact of cultural norms and gender stereotypes on
sentencing practices in domestic violence and sexual assault cases.' Our analysis of
Samoa consisted of 216 sexual assault and 9 domestic violence cases. In those cases, 76%
of victims/ survivors of domestic violence and sexual assault cases were girls (under 18)
with 40% of all victims/ survivors between the age of 12-15 years old (representing the
largest demographic of girls being impacted). It is important to note that prevalence
studies conducted in the Pacific using the World Health Organization methodology
surveyed women and girls between the ages of 15-49. Therefore, it is likely that the
46.4% of women and girls found to have faced SGBYV in the prevalence studies is not
reflective of the full scope of violence directed at girls."

h. Ifoga (cultural norm) played a role in each domestic violence case analyzed, but since the
number of available domestic violence cases on PacLIl (legal database for cases in the
Pacific) is limited, we focus our analysis here only on the sexual assault cases analyzed

' Data presented at the South Pacific Lawyers Conference in Brisbane, Australia on September 17, 2015.
Upcoming Report will be published before the end of the year. Please see conference program that lists
Hansdeep Singh, Co-Founder of ICAAD as a speaker for the event:
http://www.lawcouncil.asn.au/lawcouncil/images/SPLC_Program.pdf

' The data may also suggest that prosecuted violence against girls is prioritized over violence against
women.



(216 cases). In 70% of the 216 sexual assault cases analyzed, impermissible mitigating
factors (gender stereotypes, cultural norms,™ and other factors) were mentioned by the
defence or judge in the case, leading to a sentence reduction in 53% of sexual assault
cases. Finally, the average starting sentence" in sexual assault cases is 8 years and the
final sentence is 5.1 years. Mitigating factors (both permissible and impermissible) led to
a sentence reduction in 36.3% of sexual assault cases.

i. One example of a case where a sentence was reduced due to ifoga in Samoa is the case of
Police v Metu, where the perpetrator indecently assaulted a 7-year-old girl. The family of
the perpetrator had performed ifoga to the family of the victim, and neither the
perpetrator or victim were involved. The judicial officer deducted 6 months from a three-
year sentence for the ceremony.?° This case is an example of why the use of cultural
norms, in this case ifoga, should be considered an impermissible mitigating factor.

b) State Response

a. Samoa ratified CEDAW in 1992.2! Recently, the government of Samoa has taken some
significant steps to address the issue of violence against women. Parliament passed the
Family Safety Act in 2013.22 The Act focuses on protective orders for victims of
domestic violence.?® The Minister for Women, Community and Social Development
launched the National Policy for Women of Samoa 2010-2015.%

b. The number of reported cases of rape has increased, partly as a result of government
efforts to raise awareness of the issue.?> Courts take the issue of rape seriously and the
conviction rate is high.?

c. The Ministry of Police and Prisons created a nine-person Domestic Violence Unit.?” The
Unit works in collaboration with NGOs to combat domestic violence.?8

c) Remaining Challenges

il As noted above, cultural practices like (ifoga, bulubulu, reconciliation, forgiveness, apology etc.) may
be currently accepted forms of mitigation based on domestic legislation. However, we surmise, echoing
the CEDAW Committee’s Concluding Observations on Samoa, that reconciliation type cultural norms
and practices in sexual assault and domestic violence cases should be considered impermissible
mitigating factors for the following reasons: 1) power imbalance between victims/ survivors and
perpetrators; 2) a lack of agency or voice for women in the reconciliation process; 3) societal/ familial/
tribal pressures that prioritize communal harmony over the well being of the woman or girl; 4) girls do
not understand the process or can not consent.

v “Starting sentence,” as defined in our analysis, is the sentence the judge initially states should be given
plus all the aggravating factors considered in the case.



a. Societal attitudes generally condone domestic violence and discourage women from
reporting cases of domestic violence and sexual assault. Reliance on traditional forms of
dispute resolution limits victims/survivors voices and their access to the judicial process,
as well as leads to the continuation of violence. Understanding that the fono and ifoga are
important facets of Somoan culture and that “Samoan culture also holds that women are
often the decision makers and controllers of household resources and deserve respect as
individual members of the community,”?® it is important for the government and fono to
raise awareness that domestic violence and sexual assault are intolerable behaviors in any
circumstance, and limit the use of ifoga as a mitigating factor in Court.

b. Samoa also launched a Family Court and a Family Violence Court in 2014.% Because of
the emphasis of Samoan tradition and culture on family unity, these Courts are
“therapeutic” in nature.”

d) Recommendations

a. Samoa must enact legislation to specifically criminalize violence against women, and
make spousal rape illegal.®! Legislation must ensure that if there are conflicts between the
traditional and the formal justice system, such conflicts must be resolved in accordance
with gender equality standards and the human rights of the victim. Reconciliation and
compensation paid under customary law should not be considered as a mitigating factor
in the sentencing phase of cases of sexual assault or domestic violence.

b. Legislation should also allow the victim/ survivor to be entitled to restitution in both civil
and criminal proceedings.®?

c. To ensure judicial accountability and consistency in sentencing, we recommend the
creation of a Sentence Monitoring System, similar to a structure in the United Kingdom
where anybody can file a complaint regarding a sentence with 28 days to a judicial
officer who can refer the sentence to a Court of Appeal if deemed appropriate.®

V' The U.S. Department of Justice found that intrusive sentences, such as jail, work release, and
electronic monitoring/ probation, result in a significant decrease in rearrest for domestic violence, in
comparison to penalisation deemed less intrusive, such as fines or suspended sentences without
probation. Rearrests for intrusive sentences in domestic violence cases were 23.3% versus rearrests of
66% for non-intrusive sentencing. See Klein, A., “Practical Implications of Current Domestic Violence
Research: For Law Enforcement, Prosecutors and Judges,” U.S. Dept. of Justice Office of Justice
Programs (2009), available at: https://www.ncjrs.gov/pdffiles1/nij/225722.pdf.
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