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Report on the situation of Human Rights Defenders (HRDs) in India

1. Introduction

1.1. This report predominantly focuses on the situation of human rights defenders in

India since its last Universal Periodic Review (UPR) in 2017. This report was

prepared based on research from credible sources of information including the

government, international organisations, media reports, academic publications

drawn from the public domain. In addition, inputs from experts and human

rights defenders from all over India were sought through an online national

consultation that was jointly conducted by FORUM – ASIA and HRDA on

October 11, 2021, held for the purpose of this submission. Around 110

participants, all HRDs and experts working substantially on the various

thematic human rights, took part in the consultation and many inputs and

remarks were consolidated during this process for drafting this report.

1.2. India had received recommendations to amend the Foreign Contribution

(Regulation) Act, protect human rights defenders effectively against

harassment and intimidation and also to enact a legislation to protect human

rights defenders in the last UPR.1 India noted these recommendations.2

2. Human Rights Defenders in India: Constitutional and Legal Framework

2.1. Any individual or organisation working for the protection and promotion of

human rights in a peaceful manner could be termed as a human rights defender

(HRD).3 India is bound by international law standards including the United

Nations Declaration on the Right and Responsibility of Individuals, Groups and

Organs of Society to Promote and Protect Universally Recognized Human

Rights and Fundamental Freedoms adopted by the General Assembly in 1998.4

2.2. The Constitution of India guarantees to all its citizens fundamental rights

including the right to life and equal protection of the law. It also guarantees

fundamental freedoms including the right to freedom of expression, freedom of

assembly and association subject to reasonable restrictions. Indian law does not



3

recognize HRDs as a specially protected category of persons or provide any

specific guarantees or safeguards.

3. Status of HRDs in India: Overview

3.1. HRDs face harassment and threats from state actors and non-state actors in

India. They are subjected to physical attacks, criminal prosecution,

intimidation, judicia, harassment, surveillance, intimidation, threats, and other

forms of harassment. The state uses its machinery including the police and

other investigative/law enforcement agencies to criminalise, arbitrarily detain

and harass HRDs by abusing the law or selectively applying it.5 Private

corporations and other non-state actors, often outfits associated with the

political party in power, have also targeted HRDs for their work pertaining to

large development projects, protection of environment or empowerment of

local communities.6 Most abuses have been perpetrated with impunity and the

state has not been proactive in prosecuting these cases. Notable are the threats

of gender-based violence faced by women HRDs; they are subjected to online

harassment and trolling, threatened with sexual violence and acid attacks.7

3.2. The government has used criminal laws such as the Unlawful Activities

(Prevention) Act 19678, sedition (Section 124A of the Indian Penal Code)9,

criminal defamation10 and other laws to retaliate against HRDs. These laws are

applied selectively, less with the object of genuine prosecution, but to chill free

speech, silence the HRDs and prevent them from carrying on their legitimate

human rights work. The “process is the punishment” as the HRDs are

constrained to defend themselves in numerous, often prolonged and delayed,

judicial proceedings expending resources including time and money that they

can ill-afford.

3.3. Whereas access to resources including funding from foreign sources is an

important aspect of right to association, Foreign Contribution (Regulation) Act

2010 and the amendments made to the law in 2020, has been deployed in India

to restrict HRDs’ functioning, by refusing registration to receive foreign
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funding. Despite significant pressure from civil society and international

agencies, the government has refused to review the law or its enforcement.

3.4. The UN Special Rapporteur on the situation of HRDs has stated that India does

not “properly protect human rights defenders”.11 Between 2015 and 2019,

OHCHR recorded 53 killings of HRDs in India.12 Critics of government

actions, particularly HRDs, are vilified with labels such as ‘anti-national’ and

‘urban naxal’ in public discourse and by partisan news media.

3.5. In June 2020, UN experts called upon the Indian government to immediately

release human rights defenders arrested for protesting against amendments to

the citizenship law, stating: “These defenders, many of them students, appear

to have been arrested simply because they exercised their right to denounce

and protest against the CAA (Citizenship Amendment Act), and their arrest

seems clearly designed to send a chilling message to India’s vibrant civil

society that criticism of government policies will not be tolerated”.13

3.6. In October 2020, UN High Commissioner for Human Rights Michelle Bachelet

also raised concerns over deployment of FCRA and arrests of activists to

“punish NGOs for human rights reporting and advocacy that the authorities

perceive as critical in nature.”14

3.7. Several HRDs were arrested and imprisoned during the COVID-19 pandemic

without any regard for their right to health. These including protesters who

were protesting against the three farm laws which were amended and CAA,

HRDs arrested in the Bhima Koregaon case and others. Despite solidarity

statements and calls to release the HRDs, the government did not relent.15

3.8. Criminal cases are registered against HRDs and protesters for political reasons

to silence them and stop their activism and functioning. Farmers’ groups have

claimed that over fifty thousand cases were registered against farmers for their

peaceful protests.16 The central government agreed to withdraw cases filed by

them against the protesters; some state governments have also agreed to the

same.17 This illustrates that criminal cases are registered by governments

against HRDs for short-term political gains: to halt critical movements and
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silence activism, in the absence of genuine law and order concerns.18

3.9. Arbitrary detentions19 and physical attacks are employed to stop HRDs from

approaching authorities, participating in assemblies or otherwise exercising

their freedom of expression.20 Several instances of HRDs being arrested or

physically restrained from participating in public hearings, especially those

pertaining to environmental impact assessment, and passing of externment

orders restricting HRDs’ freedom of movement21, have been noted and reported

to NHRC and other authorities with no remedies or protection.

3.10. Prolonged period of pre-trial detention is a serious cause for concern and

violates human rights.22 Student activists Asif Iqbal Tanha, Natasha Narwal

and Devangana Kalita were imprisoned for more than a year under UAPA for

their alleged involvement in the Delhi riots case. Sudha Bharadwaj, lawyer and

HRD, one of the accused in the Bhima Koregaon case, was detained for three

years and released on bail in December 2021. Some of her co-accused HRDs

continue to languish in prison. The Human Rights Committee and Working

Group on Arbitrary Detentions have noted that “pretrial detention must be the

exception and not the rule” and that it should be “ordered for as short a time as

possible”.23

4. Threats to HRDs: Attacks and Killings

4.1. General Trends

4.1.1. Global Witness Report ranked India as tenth in the world for the number of

Environmental Human Rights Defenders (EHRDs) killed for their work in

2020. As per their annual reports, there were four documented killings of

EHRDs24 in the year 2020, six killings in the year 2019, 23 persons in the year

2018, 11 persons in the year 2017. In the latest 2021 report by CIVICUS, India

has been ranked as ‘repressed’ in civic space issues.25 FORUM-ASIA

documented 363 cases of attacks against HRDs in India since October 2017

until February 2022. Out of these, there were 180 cases of judicial harassment,

144 cases of arrests and detentions, 113 cases of physical attacks and 111
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incidents of threats and intimidations against HRDs.26

4.1.2. According to the ‘Hall of Shame’ database maintained by Commonwealth

Human Rights Initiative, since the implementation of the Right to Information

(RTI) Act in 2005, at least 97 RTI activists have been killed, 179 cases of

assault have been registered, 186 cases of harassment and threats, 7 deaths by

suicide have been reported.27

4.1.3. Committee to Protect Journalists (CPJ) reported that India has the highest

number of journalists killed in retribution for their work. According to CPJ,

four journalists in India were murdered in 2021 in “retaliation” for their work,

whereas one more journalist died while on a “dangerous assignment”.28

4.1.4. Veteran journalist and HRD Shujaat Bukhari was assassinated in June 2018. He

had survived attempts on his life on three previous occasions.29 After his

assassination, former BJP minster Chowdhry Lal Singh warned Kashmiri

journalists to “mend their ways” and that if journalists do not draw a line in

reporting facts and supporting terrorists, they would meet with the fate of

Bukhari.30

4.1.5. Gauri Lankesh, prominent journalist, HRD and critic of right-wing Hindutva

extremism, was assassinated outside her residence in September 2017.

According to the police, the plot to kill Lankesh was hatched by members of an

extremist Hindutva outfit. Eighteen accused have been identified and 17

arrested therein. Prosecution has not been swift and the murder trial is still

pending despite passing of more than four years.31

4.1.6. Bipin Agrawal, RTI activist, who had filed several applications to expose the

issue land encroachment in Bihar, was shot in broad daylight on September

2021. He had faced death threats and had requested the police for protection

after his house was attacked by unknown persons. The state failed to protect

him leading to his death at the hands of criminals.32 News reports state that at

least 20 RTI activists were killed in Bihar in the past 11 years.33

4.1.7. Buddhinath Jha, HRD who exposed unlicensed private medical clinics in Bihar,

through his RTI applications, was killed in November 2021.34 His family
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reported him missing and the charred remains of his body was found after a

few days. Medical ‘mafia’ is suspected to have killed him.

4.1.8. Fr Stan Swamy, HRD, died during prolonged pre-trial detention in relation to

the Bhima Koregaon case. He was detained from October 9, 2020 till July 5,

2021 and subjected to harsh conditions in prison even during the pandemic. UN

Special Rapporteurs and Working Group on Arbitrary Detentions have stated

that Fr Swamy’s arbitrary detention and death in custody “will forever remain a

stain on the human rights record of India”.35 Fr Swamy was not informed of the

reasons for his arrest and the charges or served with a copy of the arrest

warrant, making the arrest “illegal”.36 The investigation, arrest and detention

was rife with procedural irregularities. There was no individualised

determination of Fr Swamy’s circumstances. The National Investigation

Agency (NIA) deployed intimidatory tactics and threats to effect his arrest. The

Working Group has noted that the arrest, detention and death of Fr. Swamy

who was a mentor to generations of HRDs in India can have a chilling effect on

other HRDs who are exercising their freedom of opinion and expression.

4.1.9. In May 2018, thirteen HRDs were killed and over a hundred were injured in

Thoothukudi, Tamil Nadu when police opened fire on persons engaging in

peaceful protest against expansion of Sterlite copper smelter plant run by

Vedanta Corporation.37 Pursuant to the public furore over the brutal massacre

of the protesters who had assembled peacefully, several authorities took

cognizance of the incident. Whereas the Madras High Court has been

monitoring the case and has directed the Central Bureau of Investigation to

conduct investigation, state government has constituted a judicial commission

of enquiry and the NHRC conducted its independent investigation, pursuant to

the public furore over the brutal massacre of peaceful protesters.38 Though it is

nearly four years since the date of incident, perpetrators have not been

punished and accountability has not been fixed yet. Delayed investigation and

prosecution is a cause for concern and is a mark of impunity.

4.1.10.On February 19, 2022, in Odisha, ahead of a hearing convened by a High

Court-appointed committee to elicit public opinion on a steel project, the police
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organised a flag march in the village and threatened residents against speaking

up about the project, police and the administration. Private henchmen hired by

corporate interests captured entry points to the meeting venue and attacked

those who gave statements against the project. HRDs were subjected to violent

assault in the presence of senior police officials and the high-court appointed

committee.39

4.1.11.On February 7, 2022, in West Bengal, HRDs holding a peaceful rally

protesting against police excesses, were arrested and subjected to custodial

torture.40

4.2. Threats faced by women HRDs

4.2.1. On April 10, 2020, Safoora Zargar, a research scholar from Jamia Millia

Islamia University was arrested under UAPA for her role in anti-CAA protests

and was accused of orchestrating the violence that broke out in Northeast Delhi

in February 2020. She was 14 weeks pregnant at the time of her arrest and the

social media was filled with sexist remarks degrading her character and

dignity.41

4.2.2. Soni Sori, a tribal rights activist, was arrested by the Chhattisgarh police in

2011 and was booked for sedition, criminal conspiracy and other charges.

Whilst lodged in Dantewada prison, she was tortured, subject to sexual

assaulted and physical abuse. In 2013, she was acquitted in six out of eight

cases against her. She was acquitted on March 15, 2022 in the sedition case

after a decade-long legal battle.42

4.2.3. Nodeep Kaur, a Dalit labour rights activist, while protesting with the farmers

against the farm laws was arrested by the Haryana police from the Singhu

border in January 2021. It is alleged that she was brutally beaten up and

tortured by male police officers.43

4.2.4. Neha Dixit, a freelance journalist, was targeted with rape threats and

an attempted break-in at her house in January 2021, due to the nature of

investigations and exposes she has carried out on extrajudicial killings and
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illegal detention of citizens using the colonial laws in Uttar Pradesh.44

4.2.5. In July 2020, journalist Rana Ayyub received murder and rape threats on social

media after her posts on the killing of Bashir Ahmad Khan, a 65-year-old

resident in Srinagar, who was caught in the cross-firing between militants and

security forces in Kashmir. In one of such screenshots that the journalist

shared, she was threatened by a social media user to recall the incident of Gauri

Lankesh.45

4.2.6. Agnes Kharshiing, a WHRD from Meghalaya, active on environmental issues

especially against extraction and transportation of coal, along with one of her

associates, Anita Sangma, were assaulted by the coal mafia in 2018 at Tuber

Sohshrieh in East Jaintia Hills district, Meghalaya’s coal hub just minutes after

Agnes had taken photographs of trucks ferrying illegally mined coal.46 They

suffered severe injuries and survived after intense, critical medical treatment.

They have faced further threats and intimidation, last reported in October 2021,

due to their continued activism and work.47

4.2.7. Kavin Malar, a journalist and WHRD from Tamil Nadu faced trolling, abuse

and personally attacks online after her posts about the Bharatiya Janata Party

(BJP), the ruling political party. She was called a prostitute and started

receiving obscene and abusive calls and messages on social media. This was a

deliberate attempt to discredit and malign the WHRD.48

4.2.8. Bindu Ammini, a HRD subjected to threat and attacks by right-wing Hindutva

groups, for her activism and entry into Sabarimala temple, was granted police

protection by the Supreme Court. The order was not complied with and she was

attacked in a hit-and-run incident. The HRD has faced other attempts on her

life.49

5. Surveillance

5.1. The UN Special Rapporteur on the Situation of HRDs Mary Lawlor has

acknowledged that highly sophisticated digital surveillance tools are used to
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monitor, intimidate and silence human rights defenders.50 Such unlawful

surveillance affects the right to privacy of HRDs and grossly impact human

rights.

5.2. In July 2021, an international collaborative investigation revealed that spyware

Pegasus, which is sold only to government agencies, was used to spy on and

target at least 300 HRDs, journalists, lawyers, government officials, and

opposition politicians. The Supreme Court is hearing petitions regarding

deployment of Pegasus by the Indian government. It remarked that the

government has provided only a “vague” denial and has not taken any clear

stand regarding this issue and has constituted an Expert Committee to

investigate into the allegations.51 Civil society groups have repeatedly reported

that Pegasus is a tool used to unlawfully target HRDs.52 They have called for

enactment of laws to establish “proper judicial and parliamentary oversight of

government surveillance measures that fully comply with international

standards on privacy and other civil liberties”.53

5.3. Amnesty International and the Citizen Lab uncovered a coordinated spyware

campaign targeting at least nine HRDs in India.54 Eight of the nine HRDs have

been calling for the release of activists imprisoned in the Bhima Koregaon case

since 2018. It was found that, between January and October 2019, the HRDs

were targeted with emails containing malicious links. These links, when

clicked, installed a spyware application on the computers which compromised

the devices and allowed monitoring of their actions and communications and to

plant evidence against the HRDs. This is a violation of their rights to freedom

of expression and privacy and against UN General Assembly’s  resolution

calling on States to refrain from using surveillance technologies to target

HRDs.55 At least three of the nine HRDs were also targeted with NSO Group’s

Pegasus spyware in 2019.56

5.4. In November 2021, the Third Committee adopted a resolution to provide a safe

and enabling environment for human rights defenders and ensure their

protection which, among other recommendations.
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6. Criminalisation of HRDs

6.1. General Trends

6.1.1. In her oral update on India, UN Human Rights Commissioner Michele

Bachelet remarked that the framing of sedition charges against journalists and

human rights defenders for reporting or commenting on protests are “disturbing

departures from essential human rights principles”.57

6.1.2. Erendro Leichombam, activist from Manipur was charged with sedition after

he shared a post on Facebook commenting on a photograph of a Member of

Parliament of BJP and Home Minister Amit Shah.58

6.1.3. In February 2019, three HRDs Anthony Debbarma of the Borok Peoples’

Human Rights Organization (BPHRO), along with two other human rights

defenders, Jagadish Debbarma and Aghore Debbarma, were charged with

sedition in Tripura for organising a public rally to oppose the CAA and an

incident of police violence against protesters.59

6.1.4. Pathalgadi movement60, a non-violent tribal movement by the indigenous

community resisting specific policies of the government, especially changes in

the land laws, has been subjected to repression and criminal action by the

Jharkhand government. A fact-finding team found that around 100-150 HRDs

and 14,000 unnamed people were charged by the police under abetment,

obstruction to public servants while discharging their duty, creation of public

nuisance, criminal intimidation and even sedition for standing in solidarity with

the Pathalgadi movement and raising their voice against the attacks on Adivasi

rights by the government policies;61 10,000 persons were charged with

sedition.62

6.1.5. Members of the Delhi Protest Support Group (DPSG), an online group on

WhatsApp, which coordinated anti-CAA protests in 24 sites in Delhi were

targeted and falsely accused of criminal conspiracy for leading to the Delhi

riots.63

6.1.6. The Delhi police registered cases and arrested 34 persons in the year 2020

under the UAPA. Whereas the government refused to disclose further details,
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media reports find that these cases were registered against persons for their role

in protests against the CAA.64 Several persons arrested in relation to these

cases continue to languish in jail despite passing of two years.65

6.1.7. Hidme Markam, an indigenous rights defender and environmental activist was

arrested on March 9, 2021 when she and hundreds of other villagers in

Dantewada at Sameli village had gathered to mark the International Women’s

Day.66 She has been charged under UAPA and other criminal laws. She was

arrested in light of agitations against “agitations against false and prolonged

incarceration and forceful acquisition of tribal land by corporate giants have

been at an all-time high in the state.” She has been branded a “Naxal” when she

has been vocal against brutalities of police and naxals.67

6.1.8. Pawan Jaiswal, a journalist exposed corruption and gross governance issues in

the state of Uttar Pradesh after he shot a video showing just bread and salt

being served to students of a primary school as mid-day meals.68 After the

video gained popularity, the police filed a criminal case against him for

engaging in criminal conspiracy to malign and defame the government.69 The

case was closed after more than three months after considerable outrage70 over

the false case registered against the HRD journalist.71

6.1.9. Disha Ravi, a climate change activist, was arrested in February 2021 for

sharing a ‘toolkit’ on Twitter for mobilisation over farmers’ protests.72 At a

time when the protests against the farm laws was gaining momentum and

international attention, the arrest of Disha Ravi was seen as a crackdown on

dissent and an attempt to change the public discourse narrative that these

protests were conspired to malign image of the country.73

6.1.10.In Odisha, indigenous rights activists and Dalit farmers have been fighting

against Hindalco bauxite mining project at their sacred shrine Mali Parbat for

more than two decades in the interests of protecting their culture and

environmental concerns.74 Many of these activists in their fight against the

mining in Mali Parbat, like Abhi Sadepelli, have received death threats. In

2019, the Odisha government renewed the mine lease to 50 years. Ahead of a

crucial public hearing for environmental clearance, the police imprisoned 28
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villagers including a class-eight Adivasi school student and deployed security

personnel across the area to illegally block villagers from attending the

hearing.75

6.1.11.In November 2020, HRDs Bhujanga Rao and Athram Suguna belonging to

indigenous community have been arrested and booked under UAPA and other

charges in Telangana. Both HRDs have been fighting for the upliftment of the

indigenous communities. Another HRD Kanaka Venkatesh has also been

charged in this case and they are accused of having close association with the

banned Communist Party of India (Maoist).76

6.1.12.Kishorechandra Wangkhem and Erendro Leichombam, HRDs in Manipur, face

fabricated charges under the National Security Act and were imprisoned for

more than two months for criticising the government’s unscientific approach in

responding to COVID-19 pandemic.77

6.1.13.Investigating agencies including the Central Bureau of Investigation (CBI),

Enforcement Directorate (ED), National Investigation Agency (NIA) being

used against human rights defenders and civil society organisations, opposition

political parties especially during elections78 to intimidate them.79 Prominent

HRDs associated with CSOs such as Harsh Mander80 and others involved with

protests against farm laws and CAA have been subjected to raids and other

harassment from law enforcement authorities.81

6.1.14.In Kashmir, the NIA conducted simultaneous raids at the offices and residences

of several HRDs, NGOs and media outlets in October 2020.82 The NIA

reportedly stated that the raids were conducted in connection with

an investigation into the fundraising of “so-called NGOs and trusts” in India

and abroad to carry out “secessionist and terrorist activities” in Jammu and

Kashmir.83

6.1.15.In November 2021, the NIA conducted raids at the house of prominent HRD

Khurram Parvez and office of Jammu and Kashmir Coalition of Civil Society

(JKCCS) and subsequently arrested him in an alleged terror funding case.84

Repeated harassment vide raids, arrests and detentions of HRDs in Kashmir has
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attracted international attention; civil society and experts have asked the state

to release the HRDs with no avail. UN Office of the High Commissioner for

Human Rights noted that Khurram’s arrest is a “new incident of retaliation for

his legitimate activities as a human rights defender”.85 The OHCHR also noted

the context of reprisals: Khurram was previously stopped from travelling to

Geneva for attending UNHRC session, detained under the Public Safety Act for

more than two months.86 The Indian government was dismissive of the

concerns of the OHCHR, asking the body instead to focus on the “negative

impact of terrorism on human rights”.87

6.2. Criminalisation of HRDs in the Bhima Koregaon Case

6.2.1. To mark the 200th year of commemoration of historic Bhima Koregaon battle

where Dalit regiment defeated an army headed by upper castes, there was a

mass mobilization and seminar organized under the banner of ‘Elgar Parishad’

in Maharashtra. Violence erupted as there was a counter rally and mobilization

organized by Hindutva right-wing groups. A criminal case was registered

against Hindutva leaders Milind Ekbote and Sambhaji Bhide for inciting

violence against Dalits.88 Milind Ekbote was arrested but was later released on

bail and Sambhaji Bhide was never arrested.

6.2.2. On 8th January 2021, a week after the incident, a criminal case was registered

stating that the organizers of Elgar Parishad had incited the violence through

provocative speeches.89 Around 250 Dalit organizations had participated in the

same. Sixteen reputed HRDs have been charged with offences under UAPA

and the Indian Penal Code (IPC): academics Anand Teltumbde, Shoma

Sen and Hany Babu; indegenous rights activists Stan Swamy and Mahesh Raut;

poets Varavara Rao and Sudhir Dhawale; lawyers Surendra Gadling and Sudha

Bharadwaj; writer-researcher Gautam Navlakha, activists Rona Wilson, Arun

Ferreira and Vernon Gonsalves, and members of the cultural group,  Kabir

Kala Manch: Sagar Gorkhe, Ramesh Ghaichor and Jyoti Jagtap.90 Police

claimed that the accused have links with banned Maoist organisations and that

the event was a conspiracy to destabilize and throw the democratically elected
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Central government and to orchestrate a plot to assassinate Prime Minister

Modi.91

6.2.3. Police resorted to press conferences where prejudicial, baseless allegations

against the HRDs accused in the case were made. Unverified documents were

presented to the media as if they were authored or received by the accused

leading to ‘media trial’ and creation of a popular narrative that the accused

were ‘anti-national’.92 The judiciary has not been responsive or sensitive to the

issues at hand. The Supreme Court, by a majority of 2:1, dismissed a petition

seeking independent probe into the criminal charges and arrests of the accused

HRDs.93 In his dissenting opinion, Justice Chandrachud observed that the

manner in which police had selectively disclosed details of investigation to the

media cast aspersions on the impartiality of the investigative process and that a

Special Investigating Team should have been constituted.94

6.2.4. In 2020, investigation of the case was taken over by central National

Investigation Agency (NIA) from the state police after there was a change in

regime from BJP to a coalition led by Shiv Sena in Maharashtra state. Flimsy

evidence was used to book the HRDs including alleged documents that were

recovered from the hard disks of the computers used by some of the accused.

An independent digital forensics lab has found that the recovered documents

were recovered were planted on the hard disks using NetWire, a malware

which is used for surveillance and planting of documents.95 Nine of the accused

were subjected to surveillance by Pegasus. Rona Wilson’s electronic devices

were subjected to “aggressive surveillance” spanning more than 22 months.

Arsenal Consulting has reported that at least 10 incriminating letters, which are

part of the chargesheet filed against Rona Wilson and the co-accused, were

planted on his computer.96

6.2.5. The accused HRDs were arrested and faced long and arduous conditions of

imprisonment. They were denied basic facilities and rights: including medical

bail,97 denial of straw and sipper to late Fr. Stan Swamy who suffered from

Parkinson’s disease98 and spectacles to Gautam Navlakha.99 The accused were

denied access to books in jail; letters written by them to their relatives and
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lawyers were held back for weeks.100

6.2.6. Significant international pressure and voices of domestic civil society calling

for the State to release the HRDs was ignored by the government.101 Despite

credible information that the charges were based on flimsy, fabricated

evidence, the judiciary or the government failed to intervene. Even during peak

COVID-19 crisis, where the government was directed by the Supreme Court to

reduce overcrowding in prisons to handle the pandemic102, the HRDs were not

released on humanitarian grounds. The Bhima Koregaon case demonstrates

that the process is the punishment in special security legislations.

6.2.7. The American Bar Association Centre for Human Rights, upon a preliminary

analysis of the case in 2019, has opined that there are serious concerns of

procedural irregularities and violations affecting the s right of the accused to a

fair trial.103 Most of the HRDs continue to be imprisoned though the trial is yet

to commence.

6.3. Abuse of Foreign Regulation (Contribution) Act (FCRA)

6.3.1. FCRA stands in violation of international standards on rights of association. It

is a draconian legislation that seeks to control the functioning of HRDs and

civil society organisations by restricting their right to access resource. Of

particular concern are the amendments to the Act in 2010 and 2020 which

introduced arbitrary provisions to effectively choke the working of NGOs.104

Analyses by former UN Special Rapporteur on freedom of assembly and

association, Mr. Maina Kiai,105 International Commission of Jurists106 and

International Center for Non-Profit Law (ICNL) 107 have revealed that FCRA

2010 and the 2020 amendments are not consistent with international law and

hinder exercise of the right to association.

6.3.2. Provisions of the FCRA have been misused by the State to either deny license

or suspend, cancel and not renew existing licenses of organisations and to

initiate criminal cases against them. Prominent organisations, which are active

in the domains of civil liberties and social justice, and are critical of the
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government policies and actions have been subjected to arbitrary actions under

the FCRA.108 Further, FCRA does not provide for a grievance redressal system,

appellate processes and lacks oversight mechanisms and safeguards. Any

challenge to state action is through the courts, and cases are not taken up on a

priority basis.

6.3.3. Between 2016-2020, 8,353 FCRA licenses of civil society organisations were

not renewed.109 Between 2017-2021, 6,678 NGOs’ licenses were cancelled.110

Around 29,000 NGOs’ FCRA license either not renewed or cancelled since

2011.111 Reputed organisations including Lawyers Collective112, Anhad113,

Sabrang Trust114, Centre for Promotion of Social Concerns115, Navsarjan

Trust116, Commonwealth Human Rights Initiative117, Oxfam India118,

Greenpeace India119, Amnesty International India120 and others, have been

targeted through provisions of FCRA.

6.3.4. The Supreme Court in the case of ‘Indian Social Action Forum (INSAF) v

Union of India’, categorically stated that the central government cannot brand

an organisation ‘political’ and deprive it of its right to receive foreign funds for

using “legitimate forms of dissent” like bandh, hartal, (strike) road roko (road

closure), jail bharo (mass arrests) to aid a public cause.121 There are several

other challenges by NGOs, whose FCRA licenses have been either suspended,

refused or not renewed, pending in various high courts. Most of these petitions

are pending since 2016 and continue to wait for appropriate relief. These

challenges to government actions under FCRA are not treated on priority by the

courts and they continue to be pending for over five years. During this

prolonged period of pendency, several of these organisations have either scaled

down their operations or cease to exist.122

6.4. Response of National Human Rights Commission of India (NHRCI) in

protection HRDs

6.4.1. NHRCI is mandated to encourage the efforts of CSOs working in the field of

human rights and protect HRDs. The NHRC has designated a Focal Point on

HRDs, an officer in its law division. The UN Special Rapporteur on the

situation of human rights defenders recommended in 2012 that the Focal Point
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should play a proactive role and should be a “member of the Commission, and

have a human rights defender background to fully understand the challenges

faced by defenders.”123 Despite this recommendation made nearly 10 years ago,

the Commission has not made a Member of the Commission the Focal Point

for HRDs.

6.4.2. As per data compiled by HRDA-India, 445 complaints pertaining to attacks

against HRDs were filed with the NHRC between January 2017 till December

2021. The response of NHRC has been found unsatisfactory. Enquiries are

delayed and the complaints process has yielded little to no results.

6.4.3. NHRCI has failed to undertake a review of FCRA which affects the

functioning of NGOs and HRDs. It has further failed to take suo motu action in

crucial cases where HRDs were threatened, attacked or subjected to criminal

charges. The credibility and independence of the institution stands greatly

affected due to its continued silence against persecution of HRDs by the

government.

6.4.4. NHRCI is yet to respond on the Asia Pacific Forum (APF) Regional Action

Plan on HRDs, regional actions and national actions, launched in March 2021.

Although the Action Plans were introduced a year ago, there have been no

actions so far and no initiatives have been taken on the ground in India by the

NHRCI for the protection and promotion of HRDs.124

7. Recommendations

7.1. Enact a national law to recognise and protect human rights defenders in

compliance with UN declaration on human rights defenders and other

international standards
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7.2. Repeal or significantly amend the UAPA and sedition laws to be in conformity

with the international laws.

7.3. Strengthen co-operation with the UN Special Procedures, including the

communications procedure in cases of attacks against HRDs.

7.4. End use of counterterrorism and national security legislations against HRDs to

deter them from carrying out legitimate and peaceful human rights work.

7.5. Enable a peaceful working environment for HRDs without fear of reprisals and

ensure protection of human rights defenders from all forms of attacks including

harassment, surveillance, criminalisation, judicial harassment, etc.

7.6. Drop all charges against all human rights defenders in all cases where they

have been charged under the UAPA and sedition charges.
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